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NOTICE:  

THE LEXIS PAGINATION OF THIS DOCU-

MENT IS SUBJECT TO CHANGE PENDING RE-

LEASE OF THE FINAL PUBLISHED VERSION.    

THIS OPINION IS UNCORRECTED AND SUBJECT 

TO REVISION BEFORE PUBLICATION IN THE OF-

FICIAL REPORTS. 

 

CASE SUMMARY: 
 

 

OVERVIEW: HOLDINGS: [1]-Rezoning opponents 

failed to raise a triable issue of fact as to whether there 

was a clear conflict between a likely increase in density 

resulting from a proposed development that would pre-

serve a sizable portion of the property as open land and 

the master plan, which not only sought to retain the 

low-density character of the town but also detailed addi-

tional goals such as the need for a diverse housing stock, 

the need for senior housing, the need for affordable 

housing, and the need to preserve open spaces; [2]-Thus, 

the determination to rezone the property was in compli-

ance with the overall policies outlined in the master plan, 

and it did not constitute impermissible spot zoning. 

 

OUTCOME: Affirmed as modified. 

 

LexisNexis(R) Headnotes 
 

 

 

Civil Procedure > Summary Judgment > Appellate Re-

view > Appealability 
[HN1] The right of direct appeal from an order granting 

a motion for summary judgment terminates with the en-

try of judgment in the action. 

 

 

Civil Procedure > Appeals > Appellate Jurisdiction > 

Interlocutory Orders 
[HN2] There is no right of appeal from an interlocutory 

order entered in a proceeding pursuant to CPLR art. 78. 

CPLR 5701(b)(1). The issues raised on the appeal from 

the order are brought up for review and considered on 

the appeal from the judgment. CPLR 5501(a)(1). 

 

 

Real Property Law > Zoning & Land Use > Compre-

hensive Plans 

Real Property Law > Zoning & Land Use > Judicial 

Review 
[HN3] A party challenging the determination of a local 

governmental board bears the heavy burden of showing 

that the target regulation is not justified under the police 

power of the state by any reasonable interpretation of the 

facts. If the validity of the legislative classification for 

zoning purposes is even fairly debatable, it must be sus-

tained upon judicial review. Thus, when a plaintiff fails 

to establish a clear conflict with the comprehensive plan, 

the zoning classification must be upheld. 
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OPINION 

 

DECISION & ORDER  

In a hybrid proceeding pursuant to CPLR article 78 

to review two determinations of the Town Board of the 

Town of Huntington, both dated January 11, 2011, ap-

proving Resolution 2011-31, which adopted a Findings 

Statement pursuant to the New York State Environmental 

Quality Review Act (ECL art 8) and Resolution 2011-32, 

which enacted Local Law Introductory No. 7-2010 of the 

Town of Huntington so as to rezone certain real property, 

respectively, and action for a judgment declaring, inter 

alia,  [*2] that Local Law Introductory No. 7-2010 of 

the Town of Huntington constitutes illegal spot zoning, 

was not enacted in accordance with a comprehensive 

municipal land-use plan, and was otherwise illegal, the 

petitioners/plaintiffs appeal from (1) an order of the Su-

preme Court, Suffolk County (Leis III, J.), dated Febru-

ary 27, 2012, which denied the petition and granted the 

motion of the respondents/defendants Town Board of the 

Town of Huntington, consisting of Frank P. Petrone, 

Susan A. Berland, Mark A. Cuthbertson, Glenda A. 

Jackson, and Mark Mayoka, the Town of Huntington, 

and the Department of Planning and Environment for the 

Town of Huntington, and the separate motion of the re-

spondent/defendant Triangle Equities 496 W. Jericho 

Turnpike, LLC, for summary judgment in connection 

with the third cause of action, which sought declaratory 

relief, and (2) a judgment of the same court entered May 

18, 2012, which upon the order, is in favor of the re-

spondents/defendants Town Board of the Town of Hun-

tington, consisting of Frank P. Petrone, Susan A. Ber-

land, Mark A. Cuthbertson, Glenda A. Jackson, and 

Mark Mayoka, the Town of Huntington, the Department 

of Planning and Environment for the Town  [*3] of 

Huntington, and Triangle Equities 496 W. Jericho Turn-

pike, LLC, and against them dismissing the peti-

tion/complaint. 

ORDERED that the appeal from the order is dis-

missed; and it is further,  [**2]  

ORDERED that the judgment is modified, on the 

law, (1) by deleting the provision thereof dismissing the 

third cause of action, and (2) by adding thereto a provi-

sion declaring that Local Law Introductory No. 7-2010 

of the Town of Huntington does not constitute illegal 

spot zoning, was enacted in accordance with a compre-

hensive municipal land-use plan, and is not otherwise 

illegal; as so modified, the judgment is affirmed; and it is 

further, 

ORDERED that one bill of costs is awarded to the 

respondents/defendants Town Board of the Town of 

Huntington, consisting of Frank P. Petrone, Susan A. 

Berland, Mark A. Cuthbertson, Glenda A. Jackson, and 

Mark Mayoka, the Town of Huntington, and the De-

partment of Planning and Environment for the Town of 

Huntington, and to the respondent/defendant Triangle 

Equities 496 W. Jericho Turnpike, LLC, appearing sepa-

rately and filing separate briefs, payable by the petition-

ers/plaintiffs. 

The appeal from the order must be dismissed be-

cause [HN1] the right of direct appeal from  [*4] so 

much of the order as granted the motion of the several 

respondents/defendants for summary judgment in con-

nection with the third cause of action terminated with the 

entry of judgment in the action (see Matter of Aho, 39 

NY2d 241, 248, 347 N.E.2d 647, 383 N.Y.S.2d 285), and 

because [HN2] there is no right of appeal from an inter-

locutory order entered in a proceeding pursuant to CPLR 

article 78 (see CPLR 5701[b][1]). The issues raised on 

the appeal from the order are brought up for review and 

have been considered on the appeal from the judgment 

(see CPLR 5501[a][1]). 

This dispute arises out of the rezoning of a parcel of 

real property in the Town of Huntington (hereinafter the 

Town) from an R-40 district, which permits the con-

struction of one single-family residence per acre, to an 

R-RM Retirement Community District. The petition-

ers/plaintiffs (hereinafter the petitioners) acknowledged 

that the subject property, although zoned R-40, was op-

erated for many years as a nonconforming horse farm 

and stables, which included businesses such as tree cut-

ting, woodchipping, and wood carving, and was occu-

pied by numerous nonconforming structures. 

Triangle Equities 496 W. Jericho Turnpike, LLC 

(hereinafter Triangle), proposed the construction  [*5] 

of 66 townhouses on the subject property, as part of a 
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larger project consisting of a total of 80 townhouses and 

3 single-family homes. Triangle proposed to erect 14 of 

the townhouses and the 3 single-family homes on ad-

joining parcels in the Town of Oyster Bay. Nine of the 

units were to be classified as affordable housing. 

In December 2008, while Triangle's application to 

rezone was pending and the Town was conducting an 

environmental assessment with respect to the impact of 

Triangle's proposed project, the Town Board of the Town 

of Huntington (hereinafter the Board) adopted a master 

plan denominated as the Horizons 2020 Comprehensive 

Plan Update (hereinafter the Master Plan), which urged 

the preservation of open spaces while "promoting a more 

diverse housing stock affordable to all income groups." 

The petitioners note that the subject property was listed 

as an "Open Space Index Parcel" in the 1974 Town of 

Huntington Open Space Index Report. However, in 

2007, the Huntington Environmental Open Space Advi-

sory Committee visited the site, noted that its natural 

features had been disturbed, and determined that the 

Town should not pursue the acquisition of the property 

for parkland. In January  [*6] 2011, after conducting a 

public hearing on the matter and after issuance of the 

Final Environmental Impact Statement pursuant to the 

State Environmental Quality Review Act (ECL art 8; 

hereinafter SEQRA), the Board approved Triangle's ap-

plication. Shortly thereafter, the petitioners, who had 

opposed the project from its inception, commenced this 

hybrid proceeding and action against the Board, the 

Town, and the Department of Planning and Environment 

for the Town (hereinafter collectively the Town re-

spondents) and Triangle. Pursuant to the first and second 

causes of action, the petitioners sought review, pursuant 

to CPLR article 78, of the resolutions that respectively 

adopted a Findings Statement pursuant to SEQRA and 

rezoned the subject property. In a third cause of action, 

they sought a judgment declaring, inter alia, that the re-

zoning constituted illegal spot zoning and was not ac-

complished in accordance with a comprehensive munic-

ipal land-use plan.  [**3]  

The Town respondents and Triangle separately 

moved for judgment in their favor on the merits in con-

nection with the first two causes of action, which sought 

relief pursuant to CPLR article 78, and for summary 

judgment in connection with  [*7] the third cause of 

action, which sought a declaratory judgment. The Su-

preme Court granted the motions, and the petitioners 

appeal. 

[HN3] A party challenging the determination of a 

local governmental board bears the heavy burden of 

showing that the target regulation " is not justified under 

the police power of the state by any reasonable interpre-

tation of the facts'" (Matter of Town of Bedford v Village 

of Mount Kisco, 33 NY2d 178, 186, 306 N.E.2d 155, 351 

N.Y.S.2d 129, quoting Shepard v Village of Skaneateles, 

300 NY 115, 118, 89 N.E.2d 619). If the validity of the 

legislative classification for zoning purposes is even 

"fairly debatable," it must be sustained upon judicial re-

view (see Matter of Town of Bedford v Village of Mount 

Kisco, 33 NY2d at 186; Taylor v Incorporated Vil. of 

Head of Harbor, 104 AD2d 642, 645, 480 N.Y.S.2d 21). 

"Thus, when a plaintiff fails to establish a clear conflict 

with the comprehensive plan, the zoning classification 

must be upheld" (Infinity Consulting Group, Inc. v Town 

of Huntington, 49 AD3d 813, 814, 854 N.Y.S.2d 524; see 

Nicholson v Incorporated Vil. Of Garden City, 112 AD3d 

893, 2013 N.Y. App. Div. LEXIS 8547). 

In the instant case, in opposition to the prima facie 

showing of the Town respondents and Triangle, the peti-

tioners failed to raise a triable issue of fact as to  [*8] 

whether there was a clear conflict between the rezoning 

and the Master Plan. The Master Plan outlined a number 

of concerns and goals, one of which was to retain the 

low-density, village-like character of the Town. Howev-

er, the Master Plan also detailed additional goals in 

recognition of the fact that the demographics of the 

Town's population were changing, such as the need for a 

diverse housing stock, the need for senior housing, the 

need for affordable housing, and the need to preserve 

open spaces. Although the proposed development will 

likely increase the density of the neighborhood, it also 

will preserve a sizable portion of the property as open 

land, provide senior housing, and provide a number of 

affordable units. Thus, the determination to rezone the 

subject property was in compliance with the overall poli-

cies outlined in the Master Plan, and it does not consti-

tute impermissible spot zoning (see Taylor v Incorpo-

rated Vil. of Head of Harbor, 104 AD2d at 645). 

The petitioners' remaining contentions, including 

those addressed to the Town respondents' compliance 

with SEQRA, are without merit. 

Since this is, in part, a declaratory judgment action, 

the judgment should have included a  [*9] provision 

declaring that Local Law Introductory No. 7-2010 of the 

Town of Huntington does not constitute illegal spot zon-

ing, was enacted in accordance with the Master Plan, and 

is not otherwise illegal (see 200 Genesee St. Corp. v City 

of Utica, 6 NY3d 761, 844 N.E.2d 742, 811 N.Y.S.2d 288; 

Lanza v Wagner, 11 NY2d 317, 334, 183 N.E.2d 670, 

229 N.Y.S.2d 380, appeal dismissed 371 U.S. 74, 83 S. 

Ct. 177, 9 L. Ed. 2d 163, cert denied 371 U.S. 901, 83 S. 

Ct. 205, 9 L. Ed. 2d 164). 

   BALKIN, J.P., CHAMBERS, LOTT and 

HINDS-RADIX, JJ., concur. 
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