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SUMMARY:  

... In Lingle v. Chevron U.S.A., Inc., Justice Sandra Day O'Connor wrote one of her last and potentially most 

important opinions in the field of land use regulation. ... My purpose here is to show how Lingle affects the 

third prong of the Penn Central analysis, "the character of the governmental action." ... Indeed, Justice 

O'Connor herself seems to have recognized that her Lingle opinion would destroy the third prong of Penn 

Central when she wrote: "The Penn Central inquiry turns in large part, albeit not exclusively, upon the 

magnitude of a regulation's economic impact and the degree to which it interferes with legitimate property 

interests. ... Can the "background principles" concept be employed as a defense to a takings claim? What 

background principle would be applicable? The law of nuisance pretty clearly does not apply, for if the 

Lutheran Church rebuilt the structure on Lutherglen, doing so would have no adverse effect on nearby land. 

... In Bowditch v. Boston, the 1879 Supreme Court rejected a landowner's claim to compensation on these 

facts and asserted that such was the historic rule: "At the common law every one had the right to destroy real 

and personal property, in cases of actual necessity, to prevent the spreading of a fire, and there was no 

responsibility on the part of such destroyer, and no remedy for the owner. ...  

 

TEXT:  

[*573]  

In Lingle v. Chevron U.S.A., Inc., n1 Justice Sandra Day O'Connor wrote one of her last and potentially 

most important opinions in the field of land use regulation. n2 Speaking for a unanimous court, she put to rest 

the notion, originating in Agins v. City of Tiburon, n3 that a due process violation - a regulation that "does 

not substantially advance legitimate state interests" - could be regarded as a Fifth Amendment taking.  

In rallying the Court to this position, O'Connor performed an important service, although one that will 

probably be condemned by property rights advocates. n4 She seems to have put an end to a [*574] long 

series of cases in which the Court confused and conflated due process clause violations and takings. She 

eliminated any possibility of future reliance by landowners on the "due process taking" notion of Agins, thus 

removing a significant litigation risk for local and state governments. She accomplished this with 
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considerable intellectual vigor, clarity, and force.  

However, it is not clear whether Justice O'Connor or her judicial colleagues recognized the full import of 

their work. In this essay I propose to discuss at least two implications of the Lingle reasoning that the opinion 

itself does not mention. The first is that if Lingle is taken seriously, it appears to destroy the "character of the 

governmental action" prong of the Penn Central takings test. That is a result that may make takings easier for 

landowners to establish.  

The second implication arises from Justice O'Connor's denigration in Lingle of "legitimate public 

purpose" as a factor in takings cases. If her rhetoric on this matter is taken at face value, it might be thought 

to lead to the conclusion that the government's purposes and objectives in enacting a regulation are always 

irrelevant to a takings analysis. I propose to show that this is far from true, and that governmental purposes 

and objectives remain highly relevant in assessing whether a taking is justified by the "background 

principles" concept of Lucas v. South Carolina Coastal Council. n5 Indeed, the true residual meaning of 

"character of the government action" is the government's use of a regulation to enforce Lucas "background 

principles." Of course, the existence of "background principles" makes takings more difficult for landowners 

to establish.  

I. The State of Regulatory Takings Law  

Strangely, for a case with such important implications for land use, Lingle did not involve a land use 

regulation at all. Rather, Chevron brought a challenge to a Hawaii statute limiting rent that oil companies 

could charge dealers leasing company-owned service stations, thus helping independent lessee-dealers 

remain in business. While the ostensible objective of the legislation was to restrain the high fuel prices that 

Hawaii residents were paying, Chevron argued that it would be entirely ineffective in doing so. n6 Hence, by 

Chevron's view, the statute did [*575] not "substantially advance legitimate state interests" and consequently 

was a taking under Agins. The lower federal courts agreed, but the Supreme Court reversed, holding that the 

"substantially advances" test was inappropriate for determining the existence of a taking n7 and that there 

was no taking on the facts of Lingle under any other relevant test. n8  

Justice O'Connor's opinion in Lingle provides a convenient, concise summary of current takings law. She 

identifies four theories, each based in an earlier Supreme Court decision, on which a finding of a taking can 

be based. First, "where government requires an owner to suffer a permanent physical invasion of her 

property" - however minor - it must provide just compensation. n9 A second categorical rule applies to 

regulations that completely deprive an owner of "all economically beneficial use" of her property. n10 The 

Court held in Lucas that the government must pay just compensation for such "total regulatory takings," 

except to the extent that "background principles of nuisance and property law" independently restrict the 

owner's intended use of the property. n11 Outside these two relatively narrow categories, regulatory takings 

challenges are governed by the standards set forth in Penn Central. The Court in Penn Central acknowledged 

that it had hitherto been "unable to develop any "set formula'" for evaluating regulatory takings claims, but 

identified "several factors that have particular significance." n12 Primary among those factors are "the 

economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has 

interfered with distinct investment-backed expectations." n13 In addition, the "character of the governmental 

action" - for instance whether it amounts to a physical invasion or instead merely affects property interests 

through "some public program adjusting the benefits and burdens of economic life to promote the common 

good" - may be relevant in discerning whether a taking has occurred. n14 The Penn Central factors - though 

each has given rise to vexing subsidiary questions - have served as the principal guidelines for resolving 

regulatory takings claims that do not fall within the physical [*576] takings or Lucas rules. n15  

A fourth category of taking theory, not mentioned in the quotation above, is applicable only in the context 

of an "exaction" - a demand for land or money made by government in return for a permit, rezoning, or other 

land use approval sought by a landowner. Justice O'Connor referred to the Nollan n16 and Dolan n17 cases, 
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which explicate when a taking will be held to occur under these circumstances, but they are not germane to 

my present analysis, and I therefore set them aside.  

How well has the Court done its job in this area? If one rates the three non-exaction theories in terms of 

clarity and predictability, the record is decidedly mixed. The "permanent physical invasion" test of Loretto 

would get, without doubt, the highest grade - say, an A-. Physical occupations by, or at the behest of, the 

government are usually easy to identify. Moreover, the magnitude of the invasion is relevant only in 

calculating the landowner's damages, and not in determining whether a taking has occurred. The test can 

therefore usually be applied in a straightforward manner.  

The Lucas test, which established that a taking occurs when no economic value remains in the property, 

is not quite as easy to apply, mainly because of the exception for "background principles" such as nuisance 

law, which allows regulation without payment of compensation of activities that would have been regarded 

as nuisances or the like at common law. The scope of the "background principles" concept is not particularly 

clear and continues to be debated; it is discussed in detail below. n18 Hence, I would suggest that, in terms of 

clarity and predictability, Lucas rates perhaps a B-or a C+ grade.  

The third test, Penn Central, is by comparison a disaster in terms of clarity and predictability. n19 None 

of the test's three "prongs" can be calculated by landowners or government officials with any certainty. First, 

the "economic impact" of the regulation on the landowner is said to be relevant, but no one knows, and no 

one can learn from reading the Court's opinions, how great an [*577] impact is necessary to constitute a 

taking. The answer is presumably less than a 100% reduction of value, or else Penn Central and Lucas would 

be redundant of one another, as the Court plainly believes they are not. But beyond that, the required impact 

is simply uncertain. n20  

The second prong of the Penn Central test is almost equally opaque. What are "distinct investment-

backed expectations" and how can a regulation interfere with them? The only significant guidance we have 

from the Court is Palazzolo v. Rhode Island, n21 in which the Court recognized that a Penn Central taking 

might have occurred despite the fact that when the landowner acquired title to the property, the regulation in 

question was already in place, although it was not when his predecessor, a corporation that he controlled, 

bought the land. While the majority held that a landowner would not be absolutely barred from a takings 

claim by virtue of having notice of the regulation when she or he acquired the land, the role of notice remains 

unclear. n22  

The third prong of Penn Central is consideration of the "character of the governmental action," which I 

treat in detail below. Of the three prongs, it is the least clear, as the discussion below will show. n23 

Somehow, the courts are expected to blend or balance these three prongs in deciding whether a Penn Central 

taking has occurred. n24 The Court has provided no guidance as to how this is to be done. The term 

"balance" is itself inapt, for there is no common scale on which the three factors can be measured. If one 

conceives of the American judicial system as one in which appellate courts give useful guidance to trial 

courts about the [*578] meaning and application of the law, Penn Central represents an appalling case of 

judicial malpractice. Justice O'Connor's description of Penn Central as "vexing" hardly begins to express its 

unsatisfactory nature; it is well nigh useless. Its grade would be a D-at best, or perhaps simply an F.  

II. The Impact of Lingle on Penn Central  

My purpose here is to show how Lingle affects the third prong of the Penn Central analysis, "the character of 

the governmental action." I will refer to this, in the interest of simplicity, as the "character" element of the 

Penn Central test. Since the Supreme Court has never explained exactly what the "character" phrase means, 

lower courts and commentators have been forced to grapple with its definition.  

The most obvious meaning can be drawn from the context of the phrase's use in Penn Central. In the next 

sentence in the opinion, the Court noted that "a "taking' may more readily be found when the interference 
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with property can be characterized as a physical invasion by government ... when interference arises from 

some public program adjusting the benefits and burdens of economic life to promote the common good." n25 

Of course, by virtue of the Court's later decision in Loretto, this has become a truism; a permanent physical 

invasion is a per se taking. Hence, if this is all that the "character" phrase meant, n26 it was fully supplanted 

by Loretto and thereafter had no independent meaning at all.  

However, it seems more plausible to read the sentence quoted above about physical invasions and 

adjustments to the benefits and burdens of economic life as simply providing one illustration of what the 

"character" test means, rather than as exhausting its meaning. Indeed, both courts and commentators have 

usually considered the test to have some further significance, although they have had difficulty deciding what 

that significance is exactly.  

The first view of the "character" test is that it is a measure of the importance to the public of the 

regulation in question, and that the more important the regulation, the less likely the government will have to 

pay to implement it. In Keystone Bituminous Coal Ass'n v. DeBenedictis, n27 finding no compensable taking 

in a Pennsylvania statute requiring coal miners to maintain some coal in place in order support the surface, 

the Court seemed to have in [*579] mind the "character" test when it observed that Pennsylvania was 

attempting to "arrest what it perceives to be a significant threat to the common welfare." n28  

Justice Stevens' dissent in First English Evangelical Lutheran Church v. County of Los Angeles n29 

made this point even more strongly. The majority in First English held that a compensable temporary taking 

might have occurred when Los Angeles County prohibited all building on the church's land. Stevens 

disagreed, in part because the prohibition was intended to prevent use of a flood-prone canyon, and thus to 

protect public safety. Stevens wrote:  

 

Thus, in order to protect the health and safety of the community, government may condemn unsafe 

structures, may close unlawful business operations, may destroy infected trees, and surely may restrict access 

to hazardous areas - for example, land on which radioactive materials have been discharged, land in the path 

of a lava flow from an erupting volcano, or land in the path of a potentially life-threatening flood. When a 

governmental entity imposes these types of health and safety regulations, it may not be "burdened with the 

condition that [it] must compensate such individual owners for pecuniary losses they may sustain, by reason 

of their not being permitted, by a noxious use of their property, to inflict injury upon the community." n30  

Thus, Justice Stevens' opinion in First English, which was joined by Justices Blackmun and O'Connor, seems 

to give a "pass" to the government, exempting it from compensation if the public interest served by the 

regulation is strong and important enough. It is plausible to read Stevens' view as responding to the Penn 

Central "character" test and as treating protection of important public interests like health and safety as 

giving the "character" prong enough weight to overshadow the "magnitude" and "investment-backed 

expectations" prongs, so that compensation would not be required.  

A second alternative view of the "character" test is as a measure of whether the government is acting in 

bad faith - playing "dirty tricks" on the landowner. For example, in Cooley v. United States, n31 the court 

considered a takings claim based on the [*580] Army Corps of Engineers' denial of a wetlands fill permit 

under the Clean Water Act. In discussing the issues on remand, the court concluded that the Corps was 

"jerking around" the landowner unjustifiably:  

 

Accordingly, those agencies receive appropriate deference in acquiring technical information. However, 

in the instant case the agency admits its requests for additional information were not necessary for issuing a 

permit. The trial court previously discounted the credibility of the Corps' argument that the permit denial 

letter requested additional information in an altruistic effort to issue a permit. In conducting a Penn Central 

analysis, the trial court may weigh whether the Corps' conduct evinces elements of bad faith. A combination 

of extraordinary delay and intimated bad faith, under the third prong of the Penn Central analysis, influence 
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the character of the governmental action. n32  

One might have expected the court to relate this sort of governmental conduct to the due process clause, n33 

but the reference to Penn Central quite clearly indicates that the court was engaging in a takings analysis.  

Similarly, in American Pelagic Fishing Co. v. United States, n34 the Court of Claims concluded that the 

"character of the government action" would be weighed negatively if that action seemed to be aimed unfairly 

at one person, and especially if the regulation was also retroactive, thus implicating the "investment-backed 

expectations" prong of Penn Central:  

 

In considering the character of a governmental action alleged to constitute a taking, at least two other 

factors are also relevant: (1) whether the action is retroactive in effect, and if so, the degree of retroactivity; 

and (2) whether the action is targeted at a particular individual. Both factors are present here. n35  

A third approach is simply to build the Agins test into the "character" prong of Penn Central, so that a failure 

of due process, or particularly the "enhanced due process" test of Agins, makes the "character" of the 

government's action bad, and hence tends to lead to the conclusion that a taking has occurred. The Ninth 

Circuit seems to have done this in Dodd v. Hood River County. n36 [*581] Likewise, the Fourth Circuit 

thought that the length of the amortization period for a nonconforming use, if unreasonably short, might 

violate the principle of Agins and therefore trigger the "character of the governmental action" factor in 

Georgia Outdoor Advertising, Inc. v. City of Waynesville. n37 The decision of the Court of Claims in Florida 

Rock Industries, Inc. v. United States n38 furnishes another example, where the court summed up its 

"character" analysis by concluding that "there is no dispute between the parties as to whether preservation of 

the wetlands through the Corps' implementation of the Clean Water Act serves to advance legitimate state 

interests." n39  

There is no way to be sure which (if any) of these understandings of the "character" test of Penn Central 

is "correct" in any absolute sense, given the fact that the Supreme Court has essentially left the "character" 

test unexplained. But all three of these approaches have a common thread: all of them depend on the 

government's reasons or motivations for taking the regulatory action in question.  

Because of that fact, none of these views is legitimate today if one takes Justice O'Connor's position in 

Lingle seriously. None of the views focus on the regulation's impact on the owner, which is precisely the 

only focus that a proper takings analysis can have, according to Lingle. As O'Connor asserted in Lingle, each 

of the legitimate takings tests "focuses directly upon the severity of the burden that government imposes 

upon private property rights" n40 - not on the government's reasons or motivations for taking regulatory 

action. While an inquiry into the reasons or motivations of the government may provide a useful background 

for determining whether substantive due process has been violated, it tells nothing useful about whether a 

taking has occurred. As O'Connor observed: "If a government action is found to be impermissible - for 

instance because it fails to meet the "public use" requirement or is so arbitrary as to violate due process - that 

is the end of the inquiry. No amount of compensation can authorize such action." n41  

Indeed, Justice O'Connor herself seems to have recognized [*582] that her Lingle opinion would destroy 

the third prong of Penn Central when she wrote: "The Penn Central inquiry turns in large part, albeit not 

exclusively, upon the magnitude of a regulation's economic impact and the degree to which it interferes with 

legitimate property interests." n42 The quoted language omits any reference to the third prong of Penn 

Central, the "character" test, and it inserts the "weasily" italicized language precisely because, I suspect, 

O'Connor realized that the unmentioned "character" prong was inconsistent with the Lingle opinion and 

could not survive it.  

What is left of Penn Central? It is now, as perhaps it should always have been, purely an inquiry into the 

extent of the government's intrusion into private ownership and private value. There is no "balancing" left to 

do, and there are no contravening factors that must be weighed against the intrusiveness of the regulation. 
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Penn Central is still ambiguous, but it is simpler and less ambiguous than before. No longer will an extremely 

worthy, or an extremely unworthy, governmental objective be relevant in deciding whether a taking has 

occurred. An unworthy objective will still be relevant in deciding whether the regulation violates due 

process, and hence must be blocked by the court, but that is all.  

This is, I think, a salutary development. Property rights advocates, obviously disappointed that they have 

been deprived of the Agins "substantive due process taking" theory, will probably applaud the disappearance 

of the "character of the governmental action" prong of Penn Central on the ground that it will make takings 

easier to establish. I am not certain that this is correct. Perhaps the courts will compensate by ratcheting up 

the "economic impact" prong of Penn Central, although no one is sure where that line lies today. n43 But the 

"economic impact" prong is at least a coherent, understandable measure, and that is for the better.  

III. Protecting Health and Safety as a "Background Principle"  

Justice O'Connor's rhetoric in Lingle, however, proves far too much. She seems to assert that the 

government's objectives and purposes in regulating land have now become irrelevant to a takings analysis:  

[*583]  

The "substantially advances" formula suggests a means-ends test: It asks, in essence, whether a regulation of 

private property is effective in achieving some legitimate public purpose ... . But such a test is not a valid 

method of discerning whether private property has been "taken" for purposes of the Fifth Amendment. n44  

But in reality, governmental objectives and purposes remain highly relevant to takings analysis. The 

inescapable reason is that the "background principles of nuisance and property law" referred to by Justice 

Scalia in his opinion in Lucas n45 continue to provide a defense to a takings claim, and those principles are 

often directly connected to governmental objectives and purposes. Under the "background principles" 

concept, since no one has the right, under property law, to engage in a nuisance, no one has a right to 

compensation when the government regulates or prohibits the nuisance, even if the result of doing so is to 

deprive the land of all of its economic value. n46 It seems clear that, conceptually, the "background 

principles" defense applies no matter what theory of takings is at issue, Loretto, Lucas, or Penn Central, for 

no taking of any sort can occur when a landowner is prohibited by regulation from using land in a manner in 

which she or he could not have legally used it in any event. The "background principles" exception applies to 

all types of takings. n47  

Nor is nuisance the only example of a "background principle." As the Lucas majority opinion explains:  

 

The owner of a lake-bed, for example, would not be entitled to compensation when he is denied the 

requisite permit to engage in a landfilling operation that would have the effect of flooding others' land. Nor 

the corporate owner of a nuclear generating plant, when it is directed to remove all improvements from its 

land upon discovery that the plant sits astride an earthquake fault. Such regulatory [*584] action may well 

have the effect of eliminating the land's only economically productive use, but it does not proscribe a 

productive use that was previously permissible under relevant property and nuisance principles. n48  

These illustrations of "background principles of nuisance and property law" provided by Justice Scalia in 

Lucas are quite telling. First, they establish the fairly obvious principle that literal application of nuisance law 

is not the only "background principle." Landfilling that results in flooding of a neighbor's land would 

probably be a trespass rather than a nuisance, n49 but either way, it would be illegal and enjoinable, and 

hence not included in the landowner's property rights. One can think of other "background principles" as 

well, such as the public's right to use beaches under the doctrine of "custom" recognized by the Oregon 

Supreme Court in State ex rel Thornton v. Hay, n50 or the hunting and fishing rights of native Hawaiians on 

vacant land recognized by the Hawaii Supreme Court in the PASH case. n51 Michael C. Blumm and Lucus 

Ritchie n52 have catalogued several other categories of "background principles" identified by state and lower 

federal courts, including preexisting water rights, n53 the federal servitude on navigable waterways, n54 the 

"natural use" doctrine, n55 the duty to maintain [*585] lateral support of a public highway, n56 the public 
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trust doctrine, n57 and the "wildlife trust" doctrine. n58 A regulation enforcing such principles could not be a 

taking under Justice Scalia's analysis because the regulation would only be restating historical limitations on 

the landowner's rights.  

But these background principles can easily be stated as representing government programs designed to 

enhance the public good, and thus to accomplish "legitimate public purposes." For example, the doctrine of 

"custom" recognized by the Oregon Supreme Court in Hay is simply the recognition of the public benefits of 

providing the state's citizens with broad access to the state's beaches. n59 The right of native Hawaiians to 

make customary uses of vacant land is the recognition of the traditional values of those individuals and the 

desirability of respecting and protecting those values. Indeed, the law of nuisance can be described either 

[*586] as designed to prevent one landowner from harming the rights of others, or as securing the public 

benefits of quiet, of freedom from offensive odors, and the like. One could go on, but the point is obvious: 

the existence of a legitimate public purpose is inherent in the "background principles" concept. Hence, public 

purpose is anything but irrelevant to a takings analysis.  

The intriguing question, however, is how far the notion of "background principles" can be extended. To 

push the concept a bit, let us consider another type of regulation: a parcel of land has become dangerous (or 

has come to be recognized as dangerous) for human use. Lutherglen, the land owned by the Lutheran Church 

in First English, provides an apt illustration. Los Angeles County's only objection to rebuilding on 

Lutherglen was that it was located in a canyon subject to flash flooding. The county had designated the 

canyon as within a flood protection area, and had prohibited construction of all buildings and structures. In 

essence, the land had been severely restricted by regulation in order to forestall the risks to personal safety 

that would be raised through its use. n60  

Now assume that the regulatory restriction on Lutherglen is sufficiently severe and permanent to 

constitute a Lucas or Penn Central taking. n61 Can the "background principles" concept be employed as a 

defense to a takings claim? What background principle would be applicable? The law of nuisance pretty 

clearly does not apply, for if the Lutheran Church rebuilt the structure on Lutherglen, doing so would have no 

adverse effect on nearby land. The concept of nuisance, of necessity, assumes that use of the land generates 

negative externalities affecting other land. n62  

[*587] One possible alternative "background principle" argument in the Lutherglen case harks back to 

Mugler v. Kansas, n63 in which a brewery owner asserted that a state liquor prohibition law constituted a 

taking of his property rights without compensation because it denied him use of his property. In sweeping 

language, the 1887 Supreme Court denied the claim, holding the regulation a valid exercise of the police 

power:  

 

It cannot be supposed that the States intended, by adopting ... [the Fourteenth] Amendment, to impose 

restraints upon the exercise of their powers for the protection of the safety, health, or morals of the 

community ... . All property in this country is held under the implied obligation that the owner's use of it shall 

not be injurious to the community.  

 

...  

 

A prohibition simply upon the use of property for purposes that are declared by valid legislation, to be 

injurious to the health, morals, or safety of the community, cannot, in any just sense, be deemed a taking or 

an appropriation of property for the public benefit. Such legislation does not disturb the owner in the control 

or use of his property for lawful purposes, nor restrict his right to dispose of it, but is only a declaration by 

the State that its use by any one, for certain forbidden purposes, is prejudicial to the public interests. n64  

One can almost hear, in the quotation above, echoes of Justice Scalia's "background principles" language in 

Lucas. Taken literally, Mugler would seem to teach that if each landowner has a preexisting obligation not to 
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use his or her property in a manner "injurious to the community," than a regulation that prevents such use 

cannot be a taking, no matter how severe its economic impact. Indeed, this is virtually the position taken by 

the California Court of Appeal on remand in First English. n65 After quoting from Mugler, the court noted: 

"We recognize a brewery is a far cry from a Bible camp. But here the threat to public health and safety 

emanates not from what is produced on the property but from the presence of any substantial structures on 

that property." n66 Hence, according to the court's logic, prohibiting the rebuilding of the structures could not 

be a taking. Justice Stevens' dissent from the Supreme Court's majority opinion in First English n67 

expresses the same view: if the regulation protects health or safety (or perhaps other important [*588] public 

values), every property owner is legally bound to comply with it, and hence it cannot constitute a taking.  

Can this view be taken seriously? Surely not. Its reference to Mugler reaches back 120 years, to a time 

when the distinctions between the takings and due process clauses had not been worked out. Such a view 

would turn Lingle on its head, teaching not only that a due process violation cannot per se be the basis for 

finding a taking, but also that a regulation satisfying the due process clause cannot possibly be a taking. This 

is manifestly unacceptable to the modern Supreme Court. It would disregard Lucas itself, in which there was 

a legislative finding of, and presumably the actual presence of, abundant benefits to the public welfare - some 

relating to health or safety - from prohibiting the building of houses on the South Carolina beach. n68 It 

would completely undercut Justice O'Connor's argument that the government's purposes and objectives 

should be irrelevant to the finding of a taking. In essence, it would completely gut the concept of regulatory 

takings. Ultimately, then, Mugler, and such progeny as the California Court of Appeal's opinion in First 

English, must be understood to hold that a finding that the government has acted to advance a valid police 

power objective will insulate the government against a due process attack, but not necessarily against attack 

based on the takings clause.  

IV. A More Limited "Background Principle": The Doctrine of Necessity  

It is nonetheless almost certain that some narrower version of the "health and safety regulation as a 

background principle" argument can succeed. While I lack the temerity to guess what possible forms it might 

take, I will offer one illustration, provided by Justice Scalia himself in a footnote in his Lucas opinion. n69 A 

city has caught fire, and the fire is spreading. The city's officers conclude that the best (or only) way to stop 

the fire's spread is to destroy a building or a row of buildings, thus creating a firebreak. n70 This example 

differs from the example of First English discussed above because there is nothing dangerous or unsafe - at 

least at the time of demolition - about the building itself, and even if [*589] there were, the danger could be 

eliminated simply by prohibiting occupancy until the fire risk had passed. The building is demolished to 

protect other properties; it is simply in the wrong place at the wrong time. Moreover, the building cannot 

credibly be called a nuisance, n71 nor does it fit any of the other categories of "background principles" thus 

far identified by the courts. n72 It seems quite arguable that this sort of public action can qualify facially as a 

Loretto taking - a permanent physical occupation. The government's demolition team physically enters on the 

real estate and the consequences, at least, are permanent: the building is removed. n73 Nonetheless, there is 

ample authority for the proposition that no compensation need be paid. In Bowditch v. Boston, n74 the 1879 

Supreme Court rejected a landowner's claim to compensation on these facts and asserted that such was the 

historic rule: "At the common law every one had the right to destroy real and personal property, in cases of 

actual necessity, to prevent the spreading of a fire, and there was no responsibility on the part of such 

destroyer, and no remedy for the owner." n75 This principle, sometimes denominated "necessity", continues 

to be applied, n76 and it was recognized by Justice Scalia in his opinion in Lucas as a proper illustration of a 

"background principle" that would eliminate the necessity of the government's paying compensation. n77  

There is, however, some disingenuousness at work here. "Necessity" is always a matter of degree, and the 

degree required might be a matter on which opinions differ. n78 There may be a [*590] difference between 

the importance to the public of stopping the fire in Bowditch and stopping erosion of the beach in Lucas, but 

it is not a conceptually fundamental difference. The flood-protection ordinance in First English would seem 
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to be somewhere in between, but presumably on the compensable side of the line. n79 The present (and 

likely future) state of the law of regulatory takings leaves the courts to search for that elusive and ill-defined 

boundary between regulations that address "necessity" and hence leave the government free of the duty to 

compensate, and those that address issues of public importance somewhere short of "necessity" and thus 

require compensation if they go too far.  

Perhaps this is not so bad. It is, after all, the sort of thing judges are paid to decide. Greater predictability 

would be desirable, but at least it is easy enough to discern the nature of the scale on which these cases are 

arrayed, even if we cannot be sure exactly where the line between "necessity" and ordinary police power 

regulations is to be placed.  

V. Conclusion  

What has Lingle accomplished for the future of takings law, aside from its obvious effect of eliminating the 

"due process taking" theory? First, I have suggested that it has eliminated from any further consideration the 

speculative meanings of the "character of the governmental action" element of the Penn Central test that have 

been proposed by the lower courts. n80 This simplifies and rationalizes Penn Central in a desirable way. 

Second, I have argued that, despite Justice O'Connor's rhetorical efforts, Lingle did not eliminate, and could 

not possibly have eliminated, the relevance of the government's aims, objectives, and purposes in assessing 

whether a Fifth Amendment taking has [*591] occurred. The reason is that those aims, objectives, and 

purposes are intimately bound up in the "background principles" concept of Lucas, and by their nature cannot 

be separated.  

Indeed, the remaining meaning of "character of the governmental action" is nothing more or less than the 

incorporation into Penn Central of the Lucas "background principles" concept. n81 To that extent but no 

further, "character of the governmental action" is a test that remains alive and well. The practical difficulty, 

of course, is that the scope of the "background principles" is often unclear or debatable. Thus we are left to 

conclude that some regulations of land conform to "background principles" and others do not, and that the 

distinction between the two types of regulations is likely to remain indistinct and debatable long into the 

future.  
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