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§ 1.01 LAND USE ACTIONS UNDER SECTION 1983 OF THE FEDERAL CIVIL RIGHTS 

ACT.* 

§ 1.02 Scope of the Statute. 

Section 1983 of the federal Civil Rights Act of 1871 provides: 

Every person who, under color of any statute, ordinance, regulation, custom or usage, of any 

State ..., subjects, or causes to be subjected, any citizen of the United States or other person 

within the jurisdiction thereof to the deprivation of any rights, privileges or immunities secured 

by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, 

or other proper proceeding for redress. 

Section 1983 authorizes a cause of action for the violation of any constitutional right, including 

substantive due process and equal protection violations. 

Section 1983 assumed new importance in land use cases after the U.S. Supreme Court held, in 

Monell v. Department of Social Serv.,1 that municipalities can be sued under § 1983. Section 

1983 is not available in unconsented actions against the state.2 The Civil Rights Attorney's Fees 

Award Act 3 authorizes prevailing plaintiffs and defendants to recover attorney's fees in § 1983 

actions. 

The Supreme Court has held that property rights are one of the "rights" protected by § 

1983.4 Landowners do not usually have difficulty showing that they have property rights 

protected under § 1983,5 especially when they claim that a land use regulation unconstitutionally 

restricts the use of their property.6 

An intent to violate the constitution is not required for liability under § 1983,7 but procedural due 

process liability attaches only for intentional and not for negligent deprivations.8 



§ 1.03 Land Use Cases Not Actionable Under § 1983. 

Although the § 1983 remedy is available for any violation of the federal constitution, some lower 

federal courts hold that a cause of action does not lie under § 1983 even though the plaintiffs 

claimed that a land use decision violated the constitution. In most of these cases, the municipality 

denied the plaintiff a land use permit or other land use approval and the plaintiff made a 

substantive due process claim. Creative Env'ts, Inc. v. Estabrook 9 is a leading case. The plaintiff 

claimed a municipality violated the due process clause when it rejected the plaintiff's subdivision 

application to protect the municipality's "basic character." The state statute did not authorize this 

reason for rejection. The court held that the plaintiff's claim was too typical of a "run of the mill" 

land use dispute to give rise to a due process violation and that a conventional planning dispute 

does not implicate the federal constitution. The court indicated it would hold differently in cases 

of "egregious" behavior or where there was a "gross abuse of power, invidious discrimination, or 

fundamentally unfair procedures." Creative Environments has been followed in several other 

circuits.1 0 

§ 1.04 Color of Law, Policy, and Custom. 

Section 1983 makes a violation of the constitution actionable only if carried out under "color of 

any statute, ordinance, regulation, custom, or usage" of a governmental entity. The "color of law" 

requirement is similar to the "state action" requirement the courts apply in fourteenth amendment 

cases and usually is not troublesome in § 1983 land use litigation.1 1 

Monell refused to adopt a respondeat superior theory of municipal liability under § 1983. It 

interpreted the "custom and usage" requirement in § 1983 to mean that local governments are 

liable only for actions that are "official policy" or "visited pursuant to a governmental custom," 

but did not fully explain these terms. The custom or usage requirement is not a problem in most 

land use cases because a governmental body, such as the legislative body, usually is responsible 

for the governmental action.1 2 More difficult problems arise in § 1983 cases that challenge the 

action of a zoning official. 

There must be an act by a municipal policymaker to establish municipal liability. The Supreme 

Court had earlier defined a policy as a deliberate choice to follow a course of action from among 

various alternatives.1 3 In Pembaur v. City of Cincinnati, 1 4 a plurality held a policy includes 

unwritten as well as formal plans of action, and that a single action is enough to establish policy. 

The plurality then narrowed municipal liability by holding municipal liability can attach only for 

an "official policy" made by an authorized decision maker. A majority of the Court found an 

official policy in a state statute that clearly delegated to a county prosecutor the authority to order 

a break-in to carry out arrests, but a majority could not agree on a further elaboration of the 

official policy requirement. Several land use cases applied Pembaur. 1 5 

City of St. Louis v. Praprotnik,1 6 a public employee discharge case decided after Pembaur, was 

again a plurality decision. The plurality confirmed a statement in Pembaur that the identification 

of policymaking officials is a matter of state law. It was "confident" that state or local law "will 

always direct a court to some official or body that has the responsibility for making law or 

setting policy." The plurality added that an official's action is not final policy when it is 



constrained by "policies not of his making" or subject to review by authorized policymakers 

unless these policymakers ratify his decision. 

The lack of a majority in Pembaur and Praprotnik1 7 and ambiguities in these decisions, have 

made it difficult for courts to determine when a "custom or policy" exists in land use cases. A 

court is likely to find a custom or policy when a local agency with final authority, such as a 

Board of Adjustment1 8 or legislative body,1 9 has affirmed an official decision. When an official 

decision is appealable but has not been appealed, courts are likely to reach a contrary decision.2 0 

§ 1.05 Causation. 

The Supreme Court's holding that courts should interpret § 1983 against a "background of tort 

liability" 2 1 means that a plaintiff must show that a constitutional violation was "caused" by an 

official action. The causation requirement is not a problem in most land use cases because a 

legislative or administrative body is usually responsible for the constitutional deprivation.2 

2 Causation problems can arise if it is not clear whether the municipal conduct caused the 

constitutional deprivation. Westborough Mall, Inc. v. City of Cape Girardeau (I) 2 3 is an example. 

The court held that the plaintiff's inability to build its shopping center was caused by financial 

problems and not the city's reversion of its commercial zoning, not the plaintiff's poor business 

skills. 

§ 1.06 Exhaustion and Adequacy of State Remedies. 

The Supreme Court does not require exhaustion of administrative remedies in § 1983 actions.2 

4 This rule is qualified by Parratt v. Taylor.2 5 Parratt held that the plaintiff could not bring a § 

1983 procedural due process action in federal court for the negligent loss of a hobby kit by 

prison officials because post-deprivation state tort remedies provided an adequate remedy. The 

Court held that a state need not provide a pre-deprivation hearing when a loss is caused by "a 

random and unauthorized act by a state employee" because the state cannot "predict precisely" in 

these cases when a loss will occur. Negligence claims are no longer actionable under § 1983, but 

the Parratt holding on post-deprivation state remedies is still good law in procedural due process 

cases. 

The Court qualified Parratt in Logan v. Zimmerman Brush Co.2 6 A state court dismissed the 

plaintiff's fair employment practice claim before a state agency because the agency did not 

convene a hearing in the required statutory time period. The Court held that the plaintiff's right to 

use the state statutory procedures was protected by the due process clause. He did not have to use 

post-deprivation state tort remedies because the deprivation was caused by the "state system 

itself." The plaintiff challenged the "established state procedure," not the state agency's error. 

The Parratt-Logan distinction is difficult to apply in land use cases. In a zoning variance case, 

for example, a procedural due process violation is both a "random and unauthorized" act by the 

zoning board that triggers Parratt and an application of "established state procedure" that 

triggers Logan. One court applied Parratt to dismiss a § 1983 case in which the plaintiff sued a 

municipality after it issued a stop construction order.2 7 The order was issued because the zoning 

enforcement officer made a mistake when he issued the building permit. The court held that a 

post- deprivation state remedy was adequate because the "alleged default" was like the negligent 



loss in Parratt. The court held that Logan rather than Parratt applied in a similar case because it 

held that "the effect on plaintiff of the established state procedures" created the constitutional 

deprivation.2 8 

The Supreme Court substantially qualified Parratt in Zinermon v. Burch 2 9 and held that 

the Parratt rule applies only to procedural due process claims. Plaintiff in Zinermon brought a § 

1983 action in which he claims a procedural due process violation based on his claim that his 

admission to a state mental health facility was not voluntary. The Court held that the Parratt bar 

is not absolute. Instead, a court must apply a balancing test in which it first identifies the risk 

involved and then evaluates the effectiveness of predeprivation safeguards in relationship to the 

risk identified. The Court held that the risk in Parratt was predictable, the state could have 

provided predeprivation process and state officials had the authority to make this process 

available. 

Zinermon should mean that Parratt should not bar most land use cases in which procedural due 

process claims are made. The risk of a procedural deprivation is predictable in the decision-

making process, and adequate procedures are authorized. One court held that Zinermon does not 

change the Parratt rules,3 0 and courts have also held a predeprivation hearing was not required 

when adequate postdeprivation procedures were available.3 1 Other cases relied on Zinermonto 

hold a predeprivation hearing should have been provided,3 2 or have held a predeprivation 

hearing was required because the plaintiff was challenging an established procedure or policy.3 3 

§ 1.07 Immunities. 

§ 1.08 Legislative Bodies. 

Although § 1983 does not expressly provide for immunities of any kind, the Supreme Court has 

implied the common law immunities the courts recognized when Congress enacted the statute. In 

Tenney v. Brandhove,3 4 the Supreme Court held that state legislators are absolutely immune 

from liability under § 1983 because absolute immunity confers a benefit to the "public good": 

The [legislative] privilege would be of little value if ... [legislators] could be subjected to the cost 

and inconvenience and distractions of a trial upon a conclusion of the pleader, or to the hazard of 

judgment against them based upon a jury's speculation as to motives ... Self-discipline and the 

voters must be the ultimate reliance for discouraging or correcting ... [legislative] abuses.3 5 

In Lake Country Estates, Inc. v. Tahoe Regional Planning Agency,3 6 the Court extended the 

absolute immunity of state legislators to members of a bi-state regional planning agency. It noted 

that alternative remedies were available, including a suit against the regional planning agency. 

The Court limited legislative immunity to officials "acting in a field where legislators 

traditionally have power to act" who did not usurp judicial or executive authority. It reserved 

decision on whether local legislators also enjoyed absolute immunity, although Justice Marshall's 

dissent argued that the Court's holding on absolute state legislative immunity applied to local 

legislative bodies. A case now before the Supreme Court may decide this question. 

The Supreme Court relied on these cases to hold that local legislators are entitled to absolute 

immunity in § 1983 cases in Bogan v. Scott-Harris.36.1 In Bogan, a city administrator pre-pared 

termi-nation charges against a temporary employee after she received a complaint that the 



employee had made racial and ethnic slurs. The council held a hearing on the charges and later 

accepted a settlement under which the employee was suspended without pay for 60 days. The 

mayor later reduce this punishment. 

While the charges against the employee were pending, the mayor prepared a budget proposal that 

included reducing a number of city positions, including the position of the agency administrator 

who had brought the charges against the temporary employee. When the council adopted the 

budget, the administrator filed suit. 

The Court first relied on historic precedent by finding it was the "pervasive view" at common 

law, at the time § 1983 was adopted, that local legislators were absolutely immune from liability. 

The Court also found policy reasons for adopting absolute immunity. It held that judicial 

interference, distorted by the fear of personal liability, should not be allowed to inhibit the 

exercise of legislative discretion. At the local level, the Court noted, the time and energy 

necessary to defend against a lawsuit were of particular concern because part-time legislators are 

common. In addition, deterrents to legislative abuse are greater at the local, than at other levels, 

of government, because municipalities are liable for constitutional violations. Finally, as at other 

government levels, there is the electoral check on governmental abuse. 

The lower federal courts had held that members of local legislative bodies are absolutely immune 

from § 1983 liability in land use cases. Gorman Towers, Inc. v. Bogoslavsky 3 7 is a leading case. 

Because land use decisions have an important effect on property, the court held that legislators 

should be allowed to act for the public good on land use issues without facing the "specter" of 

personal liability. It noted that effective checks on unconstitutional conduct are available against 

local legislators, including judicial review, control by the electorate, and suits against local 

governments. 

Courts usually hold the adoption and amendment of zoning ordinances is a legislative act,3 8 but 

do not grant absolute immunity when a legislative body acts in an administrative capacity. In 

Altaire Bldrs., Inc. v. Village of Horseheads,3 9the court held that a local legislative body did not 

act legislatively when it refused to approve a planned unit development. It held that approval of 

the development did not require a zoning amendment and that the only issue was whether it 

complied with the approval criteria contained in the ordinance.4 0 

Haskell v. Washington Twp. 4 1 provides a test for determining whether a zoning action is 

legislative or administrative that turns on the purpose of the action. The court held that an action 

by a governing body is legislative if its purpose is to establish general policy, but administrative 

if it singles out specific individuals and treats them differently from others. The court added that 

even if an action was legislative, it would not be protected if it was in bad faith, corrupt or in 

furtherance of a personal rather than a public interest. 

§ 1.09 Land Use Agencies and Officials. 

Land use agencies and officials are absolutely immune from liability under § 1983 if they 

exercise adjudicatory functions, but otherwise they have only a qualified good faith immunity. 

Absolute immunity is based on a Supreme Court case, Butz v. Economou.42 The Court conferred 

absolute immunity on federal officials who initiated an adjudicatory proceeding against the 



plaintiff. The Court held that there may be "exceptional situations where it is demonstrated that 

absolute [executive] immunity is essential for the conduct of the public business." Adjudication 

by agencies is "functionally comparable" to adjudication by judges and should enjoy the absolute 

immunity judges enjoy. 

The absolute immunity established by Butz should apply when land use agencies exercise 

adjudicatory functions.4 3 The courts have refused to extend absolute immunity to the review 

procedures of a planning board and a board of adjustment.4 4 They have granted only a qualified 

good faith immunity to executive actions in the enforcement and implementation of land use 

regulation.4 5 However, a planning commission was given absolute immunity when it 

recommended legislative action to a local governing body.4 6 

Land use agencies and officials that have qualified good faith immunity are subject to immunity 

rules adopted by the Supreme Court, although the Court has not considered the immunity 

question in a land use case. The Court first adopted a two-part test that required both subjective 

and objective good faith.4 7 It dropped the subjective part of the test in Harlow v. Fitzgerald 4 8 and 

restated the objective good faith test as a more protective formula: 

[G]overnment officials performing discretionary functions generally are shielded from liability 

insofar as their conduct does not violate clearly established statutory or constitutional rights of 

which a reasonable person would have known.4 9 

The Court also held that an official's conduct must meet a standard of "objective legal 

reasonableness." 

Davis v. Scherer 5 0 elaborated the Harlow rule. The Court held that a mere violation of a state 

statute or regulation, standing alone, is not enough to defeat good faith immunity. Immunity is 

unavailable only if the defendant violated a clearly established constitutional right. The land use 

cases have applied Harlow.5 1 

The Supreme Court further clarified official immunity in Anderson v. Creighton. 5 2 Plaintiff 

claimed that police officers had conducted a warrantless search. The Court held that even though 

the courts had previously recognized a constitutional right to be protected from a warrantless 

search without probable cause, the question was whether it was unconstitutional in this case 

under all the circumstances. This fact-specific inquiry requires the courts to determine whether a 

reasonable officer could have believed that a warrantless search was constitutional in light of the 

clearly established law and the available facts. Because so many land use actions brought under § 

1983 are fact-specific, Creighton should lead to an expansion of official immunity in land use § 

1983 actions. 

The courts have found that land use agencies and officials have acted in good faith when no 

clearly established right was violated.5 3 The courts have denied good faith immunity in cases in 

which zoning officials arbitrarily withheld building permits or arbitrarily enforced a zoning 

ordinance.5 4 Some of these cases are post-Creighton but did not make the fact-specific inquiry 

required by that decision. 

§ 1.10 Local Governments. 



Owen v. City of Independence 5 5 held that municipalities are not immune from liability in a § 

1983 action. A police chief brought an action claiming he was terminated by the city without the 

procedural due process required by the federal constitution. The Court held there was no general 

municipal immunity at the time Congress enacted § 1983, either for proprietary as distinguished 

from governmental activities or for discretionary as distinguished from ministerial actions. It did 

not limit its decision to procedural due process violations but held that it applied to all 

"constitutional violations": 

[A] municipality has no "discretion" to violate the Federal Constitution; its dictates are absolute 

and imperative. And when a court passes judgment on the municipality's conduct in a § 1983 

action, it does not seek to second-guess the reasonableness of the city's decision nor to interfere 

with the local government's resolution of competing policy considerations. Rather, it looks only 

to whether the municipality has conformed to the requirements of the Federal Constitution and 

statutes.5 6 

Although Owen held that municipalities are not immune under § 1983, it does not impose 

absolute liability. As the statement just quoted indicates, plaintiffs must still show a violation of 

the federal Constitution. 

§ 1.11 Damages. 

Section 1983 provides that parties sued under the statute "shall be liable to the party injured in an 

action at law." This provision authorizes an award of compensatory damages. The Supreme 

Court has held that the common law of torts provides an analogy for damages in § 1983 cases but 

requires careful adaptation when a constitutional right does not have a tort analogy.5 7 Punitive 

damages are not available against local governments 5 8. Courts may award punitive damages 

against local officials,5 9 but the facts have not usually justified an award of punitive damages in 

land use cases.6 0 

In Carey v. Piphus,6 1 the Supreme Court rejected a claim that a court should presume damages 

when a plaintiff proves a procedural due process violation. Elementary and secondary school 

students brought a § 1983 action claiming they were denied procedural due process when they 

were temporarily suspended. The Court held that the defendant was liable only for nominal, not 

compensatory, damages because there was no proof that the students would not have been 

suspended if procedural due process requirements had been observed. Carey also applies to 

substantive due process violations.6 2 This case means that damages are not available in a land use 

case unless the due process violation affected the outcome of the decision. 

The Supreme Court has held that compensation is payable in land use cases for temporary 

takings in an inverse condemnation action brought directly under the federal constitution. The 

Court did not indicate whether a plaintiff could recover compensation for a taking under § 1983, 

but compensation should be available in a § 1983 action as well.6 3 

Damages are available in a § 1983 action for constitutional violations other than violations of the 

taking clause. Justice Brennan noted, for example, that substantive due process violations not 

actionable under the taking clause are actionable under § 1983.6 4 Heritage Homes of Attleboro, 

Inc. v. Seekonk Water Dist. (II) 6 5 indicates the possibilities for compensatory damage awards in 



§ 1983 cases. A developer suffered losses when the district delayed a residential project that was 

to be open to minorities by refusing to supply water. The court awarded compensatory damages 

equal to the difference between the cost of connecting to the district and the cost the developer 

incurred to drill individual wells. It denied damages for the developer's inability to use its assets 

while the project was delayed. The developer did not provide evidence on the applicable interest 

rate and did not show that the appreciation in the value of its property was less than what interest 

on its assets would have earned.6 6 
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