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I. INTRODUCTION: CONTESTED LANDSCAPES AND INADEQUATE LOCAL VOICE 

The landscape of the western United States is both rich in commodities as well as in beauty 

and amenity. This unique landscape's future is bitterly contested by at least three groups with 

competing visions of its future. Environmentalists want to preserve and restore the landscape 

to pre-human contact baselines. Commodity producers want to continue to exploit the soils, 

timber and minerals under the government subsidy regimes put in place to encourage western 

settlement. Increasing numbers of people, both young and retired, want to settle in its major 

cities and rural areas. This third group is now the dominant force in the region. The "new" 

West is growing rapidly; the reasons which originally deterred settlement- the region's harsh 

climate and rugged, often bleak, non-European landscape- are now the its most valuable 

"commodities." These "new commodities" include its climate, mountain and desert wilderness 

areas, scenery, free-flowing rivers and open space, combined with the public and private 

infrastructure to support what millions perceive as a high quality of life. In the past twenty 

years, Western states grew by about 32 percent, compared with a 19 percent rate in the rest of 

the nation.[1] From 1990 to 1995, ten of the nation's fifty fastest growing counties (including 

the fastest) were in one state, Colorado.[2] Until World War II, the federal government viewed 

the West, with the exception of the Pacific Coast, as a region that required federal subsidizes 

to attract and retain a sustainable population-base.[3] Today, geographers characterize the 

region, with the exception of the Great Plains, as a series of "urban archipelagos"--areas of 

high population density surrounded by large rural areas with sparse and declining populations. 

In contrast to the older, and initially more confined "urban oases" such as Denver, Salt Lake 

City, Phoenix and Albuquerque[4], each of the new western archipelagos is characterized by a 

number of central cities typical of a metropolitan area surrounded by a ring of (often quite 

extensive) suburbs. 

Many small, rural communities in this region consider themselves at risk from the 

rapid physical and social changes that growth produces and are seeking ways to avoid or at 

least moderate the changes. The primary risks are the loss of long established landscapes and 

the cultural and social patterns associated with them.[5] Land use law can be a way to moderate 

rapid change, but this law is inadequate response for three related reasons. 

  



 

 

The first problem that at risk communities face is the inability to control the crucial 

determinants of rapid growth. The growth is market-driven rather than directed by government 

subsidies as it was in the past. Thus, it is difficult if not impossible to control through the 

political process. Communities also lack the power to influence public resource allocation 

decisions that influence growth. Much of the land in the region is federal public land, and 

most of the critical decisions about the landscape have been made at the highest levels of 

government to the exclusion of communities and other units of local government. The federal 

Constitution allows the federal government to preempt most state and local land use 

laws.[6] Water allocation decisions are equally crucial to the future of this largely arid region, 

but these decisions have been traditionally made by state officials or by individual water right 

holders or water service providers rather the communities in the watershed. 

  

The second problem is that most communities have been reluctant to exercise available 

local land use controls to define the landscape that they are seeking to conserve and thus must 

accept the landscape created by the market. Decisions have been not been based on ecosystem 

or bioregional perspectives, although this is changing. Non-government organizations and 

local governments are seeking a greater role in federal and state decisions about the future of 

local landscapes, but landscape preservation remains difficult to accomplish through 

traditional land use control laws for three primary reasons. First, such claims are primarily 

aesthetic and they are at the margins of the law's recognition of aesthetic interests.[7] The 

common law gave almost no recognition to aesthetic interests because they were not manly. 

Aesthetic interests are now recognized, but they are confined largely to the control of aesthetic 

nuisances such as signs. There is a very limited tradition of affirmative aesthetic regulation, 

especially of built rural landscapes because there is very limited recognition of longstanding 

human emotional connections to the landscape.[8] In the United States, land has been money. 

Second, the problem is exacerbated because communities face a culture of individualism and 

resistance to land use regulation that is difficult to overcome. The third major problem is the 

citizens of at risk communities are not perceived as minority groups entitled to special 

protection from "progress." Community landscape conservation claims often involve some 

form of group rights to traditional cultural practices, but these rights are reserved for 

indigenous people not small sub-sections of the minority culture.[9] 

  

 

 

Throughout the western United States, local communities are seeking to overcome 

these barriers to landscape control to define landscape units in a more holistic fashion than do 

current federal, state and local laws that control landscape use. These efforts are widespread 



but often ad hoc and thus follow no consistent pattern. This paper seeks to present a more 

systematic analysis of these efforts to find an effective local voice to assert alternative 

landscape visions to the current vision of land as an endless subdivision plat. The paper 

identified four common elements in the many ad hoc efforts that are underway. These 

elements are not exhaustive, but taken together they suggest that United States land use 

controls are evolving in a new and important direction. The first element is pre-legal because 

it is the formulation of a new vision of a community not recognized in the existing legal 

structure. The second and third are legal actions that extend existing land use and other local 

regulatory options to increase local community voice in all the determinants of landscape 

change. The fourth element is post-legal. Communities are turning to new consensus-based 

governance processes to overcome some the obstacles of the existing legal system. 

  

II. THE PROCESS OF COMMUNITY CONTROL OVER ITS LANDSCAPE 

  

A. Reenvisioning the Landscape and One's Place In it 

  

 

 

The first step toward community empowerment is the development of a new landscape 

standard or vision and a new understanding of the place of established communities in it. 

America has two visions of non-urban landscapes. We have either fenced off landscapes from 

development under public land laws or through public and private acquisition of open space or 

we have tolerated (encouraged) endless low density development. Landscapes have 

traditionally been seen as canvases to be improved upon by human intervention.[10] European 

planning has had a more static, integrated view of the built landscape. European planning has 

proceeded from a vision of a compact and dense city surrounded by a tranquil and well-

ordered countryside. As Professor Guido Martinotti has written, "most European urban 

thought just assumes that the countryside is there with the characters of the medieval paintings 

. . . [w]ell-ordered fields like one can see in a Brueghel painting . . . . stay . . . in the back of 

our consciousness as some kind of reassuring landmark."[11] In contrast, in the United States, 

we have primarily defined our cultural heritage as our rugged, isolated wilderness 

landscapes,[12] not human settlements.[13] The net result is that all land use have been seen as a 

transitional stages in an endless process of dynamic change.[14] 

  

 

 



 The United States has long venerated local control as the most appropriate level for 

decision making, but, in fact, we have undermined this control by the enlightenment legacy 

that the rational organization of society requires the simplified, uniform administration of 

laws. Thus, local variations in practice, for example, to preserve local cultures, cannot be 

tolerated.[15] Many new western scholars such as Charles Wilkinson have long advocated that 

uniformity be tempered by placed-based solutions to resource use conflicts to bridge the 

commodity production-environmental protection gap.[16] For example, imitating the Chinese 

practice of policy by aphorism, the Western state governors have adopted a series of "Enlibra 

(stewardship and balance) principles; the first is "national standards, neighborhood 

solutions."[17] However, this call for place -based solution illustrates just how radical the idea 

in fact is. As applied to landscapes, it means that we generally accept the landscape produced 

by uniform rules. Recent scholars have shown that the drive for uniformity has substituted 

artificial for natural landscapes and has detached the meaning of community from its original 

geographical basis. Local cultural practices based on specific environments are ignored when 

simplified, abstract and artificial landscapes are constructed to manage resources.[18] Since the 

Enlightenment[19], we have been conditioned to appreciate the value of altered and managed 

riverine landscapes.[20] Environmental historians such as William Cronon[21] detail how the 

imposition of the common law of real property on Native American occupation and use 

practices displaced ecosystem practices to create a landscape of individually owned and 

physically distinct tracts of land. 

  

 

 

These historic attitudes are eroding, due in part to the environmental movement which 

has deepened society's appreciation of the "natural," however ambiguous this construct is. 

Natural originally meant areas unsullied by human contact, but we recognize that natural 

systems are dynamic systems and that human intervention is an integral part of these systems. 

Further, the new emphasis on landscape recognizes that large areas such regional landscapes 

and watersheds must be seen not only as physical maps to be "read", but as modified natural 

systems to be protected and actively managed. This requires a delineation of the landscape and 

the construction of baselines against resource use patterns can be measured. The goal is not 

necessarily to preserve a natural system but to manage the process of change in actual 

landscapes to strike a balance between the maintenance of natural system functions and 

human use of the system. 

  

These new ideas of the landscape as the product of natural and human evolution are 

finding some recognition in the law. For many years, we limited landscape protection to the 

preservation of historically or architecturally significant areas. This excluded the preservation 

of large areas devoid of a mass of buildings representing a unique architecture style, non-



dominant culture or national historical association.[22] There is, however, precedent to 

integrate architectural and landscape preservation on a community scale; landscape 

preservation is moving beyond the idea of amassing scattered open space areas to the idea that 

larger ecosystems should be sustained to support historic human and system functions. For 

example, in Vermont, legal protection has been extended to the state's landscape which 

represents a unique, and increasingly valuable, blend of natural and human features.[23] The 

Columbia Gorge Scenic Area seeks to preserve a build-natural environment along an area that 

rivals the Rhein (absent castles) in inspiring vistas.[24] The recognition that landscapes are 

special objects of legal protection can be completed by the idea that its inhabitants are entitled 

to special protection. Historically, United States law only recognized a special connection 

between land and people for its aboriginal peoples, Native Americans. We have given them 

limited sovereignty over reservation homelands. There is increasingly recognition that farmers 

and ranchers and those who occupy small communities have a similar culture worth of 

protection.[25] 

  

B. The Reinvigoration of Growth Management Options              

  

 

 

 

 

Rapid growth has traditionally been posed as a growth management or regional 

planning issue.[26] The usual response to rapid growth is to confine it to urban service 

boundaries to minimize the presumed social costs of suburban sprawl. The resulting growth 

control or management strategies[27] seek growth patterns with higher densities and less 

reliance on the automobile[28] than the market would supply. Concern about growth in the 

West and the consequences for traditional economies and life-styles is not new.[29] There is a 

history of attempts to control the pace and scale of the reallocation of land and water 

resources. Various local governments and states have experimented with growth management 

since the 1970s to curb the direct and indirect costs of urban sprawl and to protect the 

agricultural and rural landscape[30]. However, until relatively recently, outside of the Pacific 

Coast[31] and enclaves such as Boulder, Colorado, the idea of growth control was rejected as 

heresy because it was contrary to the region's manifest destiny, and the natural order of United 

States development, as well as to the enjoyment of God-given property rights. However, the 

growing concern over the fiscal and social costs of the current boom has put the issue on the 

western political agenda throughout the region.[32] The primary problem with growth 

management is not with the available options but with the traditional purpose of growth 

management. Cities generally accepted growth levels as a given and seek only to 

accommodate it by channeling it within urban growth boundaries and by using subdivision 

exactions to force new residents to pay directly the costs of new public services. A recent 



analysis of their use concluded that "growth management efforts remain acceptable only if 

they are limited to programs designed to channel growth to appropriate locations or minimize 

negative impacts associated with on-going growth."[33] 

  

 

 

Some communities are seeking to build on the traditional idea of growth management 

to develop plans and regulatory programs specifically designed to preserve the community 

landscape and character. These plans still accept the inevitability of growth, but they seek to 

impose much more stringent controls on its character and location. These include renewed 

efforts to delineate realistic urban boundaries, increased densities in built up areas and reduced 

densities on the periphery of urban growth boundaries. For example, Jackson Hole, Wyoming, 

a rapidly growing resort and post-industrial "life style" community, has adopted a an 

ordinance that rigorously controls future resort expansion and requires that all future 

developments incorporate natural features and the area's cultural heritage into their 

design.[34] Other mountain communities, such as Santa Fe, New Mexico, are limiting 

development along ridge lines to preserve their most important asset, scenic vistas.[35] One of 

the biggest problems that at risk communities face is the conversion of large ranches and 

forest tracts into small "ranchettes" or small rural blocks. For over three decades, land use 

planners have experimented with land use development densities consistent with the carrying 

capacity of the land. The applied science of conservation biology has taken this a step further 

and posited that biodiversity conservation requires the preservation of large habitats reserves, 

around which land development can be clustered with appropriate buffers.[36] This analysis has 

been applied to cluster land development in ways that preserve large blocks of habitat and 

scenic land or functioning agricultural areas.[37] 

  

C. New Leverage Points: Deconstructing Preemption and Subordinating 

Utility Service to Growth Management 

  

 

 

The biggest barrier to local voice is crucial decisions such as water or public land 

management is often the legal doctrine of preemption. Preemption silences local voice by 

confining the decision to a higher level of government. Preemption reflects the preference for 

rational hierarchies and the exclusive delineation of regulatory functions. Preemption 

jurisprudence is therefore highly abstract and discounts the efficacy of local regulation. Water 



allocation is an example state preemption of local control that can have a major impact on 

local landscapes. Local control of water has been strongly resisted by state water 

administrators. The political reasons are varied, but the legal theory is based on the 

assumption, seldom articulated in the cases or commentary, that water law is an exclusive 

state function. Water allocation an exclusive statewide function because it a branch of 

property law and regulates civil relationships. This follows either from state constitutions, 

which withdraw the power to directly regulate civil relationships from local governments, the 

constitutional or judicial rule that local government power is limited to the territorial 

boundaries of the unit or from the express or implied preemption of local laws by legislation 

of statewide application. As Frank I. Michaelman and Terrance Sandalow observed in their 

path-breaking local government casebook,[38] "[w]hether from want of interest or because of a 

general understanding that private law is beyond the scope of the power conferred, local 

governments have rarely attempted to enact laws that directly regulate traditional Roman law 

based civil relationships." Preemption assumes that the enactment of a statewide water code 

administered by a state official is good evidence of express intent to displace local regulation 

in home and non-home rule states. Courts seldom had to apply these principles since local 

governments had little incentive to limit the exercise of state water rights[39] because the 

assumption that the state had the exclusive authority to allocate the resource was so widely 

shared. 

  

State water law grew out of local practices and irrigation district management, but by 

the end of the nineteenth century, states had assumed control of local communities and 

districts by insuring that local districts operated pursuant to delegated state 

powers[40] supervised by a state agency, the state engineer. Local control remained powerful, 

especially where it was exercised by irrigation districts[41], but for most of this century federal 

and state water officials set western water policy. The result was often to move water out of 

the basins of origin. Western water law is based on the understanding that human needs often 

require water to be removed from streams and transported over long distances. This idea is 

expressed as a policy of capture, "which allows water to be removed completely out of its 

natural watershed, sometimes leaving little or none for those who may have need for it 

later."[42] One of the more notorious instances of this policy in practice occurred early this 

century, when the growing city of Los Angeles acquired land and water rights through 

surreptitious means in the rural Owens Valley, 250 miles to the east. The city’s aqueduct all 

but drained the Owens River, leading to serious environmental problems downstream and 

hampering the valley’s agricultural economy. Years later, rural areas throughout the West 

have looked at the Owens Valley story as an example of the dangers of out-of-basin water 

transfers.[43] 

  

 

 



Many at risk communities face the possible loss of local water resources because of 

water markets or municipal transbasin diversions and seek to surround the control barrier 

posed by the doctrine and practice of preemption. Rural communities that have a steady or 

declining population face another sustainability problem from the lack of control over water 

allocation, the loss of an important segment of its economic base. For example, the town of 

Fallon, Nevada's historic economic and cultural base, an irrigation district, is being squeezed 

by the Pyramid Lake Piaute Tribe which has succeed in reallocating some district water to 

restore a fishery in Pyramid Lake and a wildlife refuge being restored by Congressionally 

funded water transfers.[44]             State law does not provide much of a form for community 

interests. All applications for new appropriations and transfers are reviewed by a state agency. 

States have loosened their standing rules to allow non water-rights holders to participate in 

water rights proceedings, but there is little substantive protection for community concerns. 

Most states have the power to subject new appropriations and, in some instances, proposed 

transfers to a "public interest" review.[45] Public interest review can be supplemented by the 

public trust doctrine, which permits a court to balance the environmental and consumptive 

values of a water use and, in some states, to require that consumptive uses of navigable waters 

be subordinated to ecosystem maintenance.[46] This rule could invalidate rural to urban water 

transfers that are ruled inconsistent with the public trust use of water. However, the doctrine 

has not been extended beyond the protection of fragile ecosystems to the protection of rural 

communities. 

  

 

 

The fate of efforts to capture community values in state law is illustrated by a 

celebrated New Mexico litigation. Northern New Mexico with its long- but dying- tradition of 

communal use and management of acquieas would seem to be the ideal place to implement 

this idea, and a trial judge did by refusing to approve a transfer even though there was no 

proof of any injury to vested rights. The opinion held that a proposed change of water use 

from livestock and early season flood irrigation to a ski resort was contrary to the public 

interest because "[t]he Northern New Mexico region possesses significant history, tradition 

and culture of recognized value, not measurable in dollars and cents; the relationship between 

the people and their land and water is central to the maintenance of that culture and traditions 

and the imposition of a resort-oriented economy in the Ensenada area would erode and likely 

destroy a distinct local culture that is several hundred years old. However, the case was 

reversed on appeal because the New Mexico transfer statute at the time did not allow public 

interest considerations in transfers and the New Mexico Supreme Court refused to hear an 

appeal.[47] New Mexico law now allows the public interest to be considered in transfers. This 

case has led some to suggest that communities be given a veto over major water rights 

transfers,[48] but this would be potentially inefficient and is not on the agenda of any state. 



  

The preemption barriers are not insurmountable. Urban suppliers ad local communities 

are becoming more involved in water issues, and some this localism is being reflected in 

legislation and judicial decisions. The traditional assumption of western water allocation that 

control should not be shared between different levels of state government has been questioned 

by environmental interests and advocates of greater watershed control over the resource. The 

statewide interest in water rests of the entrenched policy that water should be put to its highest 

economic use. However, the traditional equation of value with demand neglects other 

components of the resources' value. The core principle is that water has place and community 

values which are submerged by state recognition and administration. Water law scholars have 

argued that water has extra-market or community values. In their study of water conflicts in 

northern New Mexico, F. Lee Brown and Helen Ingram concluded that "water has an 

emotional and symbolic meaning for the West that transcends its commodity value."[49] Local 

control is a way, although not an exclusive one, by which these in place values can be 

recognized. Once these values are recognized as legitimate, the case for preemption 

diminishes. Professor Daniel Rodriguez has written, "[w]here the issue is ecosystem 

management, the case for field preemption is not strong. . . . That ecosystem issues raise 

matters of statewide concern need not mean that same issues are not simultaneously matters of 

local concern."[50] For example, pollution regulation is much less centralized compared to 

surface pollution and local communities are taking an active role in regulating land use to 

protect drinking water sources from contamination.[51] 

  

 

 

Western water cases are starting to reevaluate the traditional preference for exclusive 

state control by providing opportunities for communities to argue that there is in fact no 

conflict between local regulation and state law or by defining conflict more narrowly than in 

the past. California has long refused to enact statewide regulate ground water extraction 

regulation. The state's conscious refusal to regulate has opened the door to counties which 

want to control the export of ground water. Potential exporters challenged these ordinances as 

outside the scope of local authority, but a California intermediate court of appeals refused to 

find field preemption and upheld the power of counties to prohibit the export of groundwater 

because the state had not effectively occupied the field of ground water regulation.[52] A 

Colorado court reached a similar conclusion construing the ambiguous delegation of land use 

authority to local governments. Colorado long sanctioned the export of water from the western 

to the eastern slope of the Rocky Mountains, but it has begun to grant west slope counties 

more of a voice in water diversion issues as these counties have gained population and 

developed major tourist economies. Legislation allows counties to designate activities, such as 

transbasin diversion, a matter of state interest and to develop permitting procedures for these 

activities.[53] A west slope county did so and denied a permit for a transbasin diversion 

because the diversion structure would impair a wetland. The water right holder argued that 



state water law preempted the local regulation, but the state court of appeals held that an 

entitlement to divert water "should not be understood to carry with it absolute rights to build 

any diversion project."[54] 

  

 

 

Growth management can also be enhanced as cities take control over the determinants 

of growth. Water service is crucial to much urban growth. Cities have historically assumed 

that, as public utilities, they have a duty to serve all entrants and thus they must locate 

adequate water supplies. The basic principle is premised on the assumption that the public 

interest required courts to police monopoly under production.[55] The duty remains an 

important limitation on utility service, especially as gas and electric service are deregulated. 

However, the primary beneficiaries of the doctrine should be captive consumers[56] not new 

entrants into a community.[57] Communities that wish to define growth and non-growth areas 

have articulated a public interest in limiting utility service to confined areas. Courts initially 

suggested that this conflicted with the duty to serve.[58] The subordination of growth 

management to utility service ignores the fact a new public interest has been articulated by a 

local government. A city should not be required to undermine its own growth management 

policy simply because it is also a water supplier, and more recent courts have so held.[59] Non 

municipal suppliers should be subordinate to this policy so long as the policy does not impair 

their constitutionality guaranteed fair rate of return. Consistent with this analysis, the Nevada 

Supreme Court has held that a county may deny a subdivision permit because it inconsistent 

with a county water-use plan.[60] To preserve the hydrologic balance in the southern part of 

Washoe County (Reno), the County's plan prohibited five acre or less subdivisions "until a 

new water source is available." The developer argued that the county's action impaired his 

state water rights, but the court held that the power to define rational growth "includes the 

ability of county government to determine water availability for itself."[61] 

  

 

 

Recent legislation in Idaho and California imposes increased water planning duties on 

cities, lessens the duty to serve and opens to the door to alternative growth scenarios based on 

the limited availability of water supplies. This legislation assumes that the duty to serve is not 

absolute. Idaho strikes the balance more in favor of rural areas and thus potentially limits 

rural-urban water transfers to growing areas. The statute gives the Director of the Department 

of Water Resources to deny a transfer from agriculture to municipal use because the city does 

not need it. As the previous discussion of Colorado's attempts to subject municipal water 

planning to the anti-speculation doctrine, local governments have almost but not quite 

unlimited discretion to make population growth projections. Idaho recently limited municipal 



discretion to provide some basis to address the water resources impacts of land conversion 

around Boise.[62] Idaho now authorizes the Department of Water Resources to determine the 

planning horizon for municipal retention of water rights. Planning horizon is defined as "the 

length of time that the department determines is reasonable for a municipal provider to hold 

water rights to meet reasonably anticipated future needs."[63] Such needs are calculated by 

population and other planning data but "shall not include uses of water within areas 

overlapped by conflicting comprehensive land use plans."[64] This standard is used to evaluate 

transfers. The Director must decide that the municipal change of use application is necessary 

to serve reasonable anticipated future need and will not significantly affect the agricultural 

base of the area.[65] This provides a basis for the state to use a local agricultural preservation 

plan as a basis to deny an agricultural to municipal and industrial use transfer. 

  

California has linked water supply and land use planning objectives in a way that gives 

local governments some ability, if they take advantage of it, to control the use of local water 

resources. Bay Area growth has spilled into Central Valley, one of the world's most 

productive agricultural districts. The case, problematic as it is, for farm production 

preservation[66] is stronger here than in many other parts of the West along with the Central 

Snake River Plain in Idaho. In 1995, California enacted legislation, primarily in response to 

the rapid and dispersed urban growth and conversion of prime agricultural land in the San 

Joaquin Valley. The Valley is growing faster than the state average and may triple its 

population to 12.24 million in 2040.[67] One half of the projected farmland conversion is 

classified prime farmland by the Natural Resources Conservation Service (formerly the Soil 

Conservation Service).[68] The legislation requires cities to have a firm water supply plan in 

place before large, new developments are approved. This legislation reflects the end of the 

Reclamation era because cities can no longer assume that either the state or the federal 

government will built and finance the necessary supply augmentation project. Unlike Arizona, 

the statute does not impose a de facto duty on city to acquire sufficient water rights, but it 

limits the power of cities to approve new growth and defer the issue of actually providing an 

adequate water supply until a later date. 

  

  

D. Private Public Partnerships and Collaborative Governance 

  

 

 

Throughout the western United States, many communities are turning to two solutions 

to control their destiny that seek to overcome many of the legal barriers outlined in the first 



section of this paper. These efforts are stakeholder collaboration and the use of mixed public-

private policy instruments. Many stakeholder collaboration efforts are driven by the fear of 

federal mandates such as the Endangered Species Act. However, more generally these efforts 

reflect a desire of local communities and interests to craft responsive local solutions consistent 

with federal and state control. They also reflect the paradox that federal and state governments 

possess great regulatory powers but less and less political power to employ them. As a result, 

resource management is evolving toward multi-stakeholder processes characterized by (1) 

efforts to involve local interests in federal and state management decisions, (2) a greater 

willingness to plan and manage on a larger scale than existing laws mandate, and (3) a more 

flexible accommodation between human use and preservation and restoration efforts. New 

resource management laws are emerging to facilitate greater local voice in landscape 

definition. 

  

 

 

There is a significant effort to recommunitize land in the West through the use of land 

trusts and the purchase or gift of land conservation servitudes. Many areas of the west have 

turned to land conservation trusts to preserve the traditional landscape. There are many 

options available to a land owner who decides to donate or sell land for the purpose of 

maintaining the status quo.[69] Individual owners transfer the development rights, in the form 

of a conservation easement or fee simple title, to a trust. In the first case, the owners and their 

successors in interest continue to use the land as restricted; in the second case, the land can be 

managed by the trust, resold subject to restrictions or sold to raise cash for other land 

acquisitions. More generally, these land trusts reflect a desire to integrate public and private 

land use, including commodity production, into biodiversity conservation. Transferrable 

development rights (TDRs) can also be used to balance development and preservation of the 

status quo.[70] Water trusts could be created to achieve the same purposes. Water entitlements 

could be pooled in an entity. In return each right holder would receive a perpetual entitlement 

to receive a fixed supply. The rights could either be held by a trust or in common among the 

rights holders.[71] Existing users would be able to enjoy their entitlements- subject to the usual 

risks- but would be able to take the water rights out of the market. TDR schemes have not 

been applied to consumptive water rights because the full development potential of the right 

has already been applied to beneficial use, but they could be used to shield unappropriated 

water from use outside the watershed or to protect the waste assimilative capacity of streams 

and aquifers.[72] Collectively, these efforts preserve the status quo but incorporate the element 

of community interest into private land rights which is missing in the common law theory of 

exclusive, individual ownership. 

  

III. CONCLUSION 



  

Small communities which wish to preserve their traditional landscape and the cultural 

values associated with it are finding new methods to achieve this objective. The idea that 

change can be substantially moderated is alien to United States thinking but the environmental 

movement and the recognition that there are a variety of non-traditional cultures worth 

preserving are changing our ideas of "progress." Ultimately, these communities will have to 

recognize that all property has a community interest and find ways to incorporate this interest 

into both the institution of private property and its regulation. This can be done through the 

more aggressive use of traditional land use powers, by finding local leverage points to 

participate in higher level resource allocation decisions that impact local communities and by 

typing private land conservation efforts to a broader community vision of the future. 
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