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I. Introduction

Spacing requirements that require a minimum distance between commercial businesses are an

impromptu zoning strategy. They are not usually included in comprehensive plans and are an after-

thought in zoning codes. They are standalone requirements that require spacing so that targeted busi-

nesses do not create harmful secondary effects. Marijuana dispensaries are the latest target.

This article considers spacing requirements from schools for marijuana dispensaries, a requirement

that has an unsettled legal basis and a doubtful legitimacy. Comprehensive planning and zoning policies

are required that can provide a fair and balanced approach to the spacing problem.

II. Spacing for Marijuana Dispensaries

As states began authorizing retail zoning for marijuana dispensaries through ballot initiatives1 and

legislation,2 they had to consider what kind of regulations they should authorize. A number of states did

not leave spacing decisions at the local government level but adopted statutes with spacing requirements

that local governments must follow.

Excluding marijuana dispensaries is one alternative, and exclusion requirements vary.3 Some states
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set a deadline that allows municipalities to opt-

out of permitting marijuana dispensaries,4 some

states allow municipalities to prohibit marijuana

dispensaries,5 and some states exclude marijuana

dispensaries from residential zones.6 A state may

also delegate unrestricted local authority7 or may

prohibit exclusion.8

This article considers an alternative: school

spacing requirements from schools for marijuana

dispensaries.9 In an unusual intervention, states

adopted regulations10 or statutes11 with spacing

requirements that local governments must

follow.12 Spacing requirements vary. They may be

a requirement for local zoning, or a state may

expressly condition the licensing of a marijuana

dispensary on compliance with a local school spac-

ing requirement13 to show that the proposed dis-

pensary is located far enough away from nearby

schools.14 There is no agreement on how much

spacing from schools is necessary. Colorado,

Maine, Michigan, Nevada, Oregon, Virginia, and

Washington each have a 1,000-foot school spacing

requirement.15 Alaska’s school spacing require-

ment is 500 feet,16 which it shares with Mas-

sachusetts, Montana, and New York.17 California

has a 600-foot requirement.18 Statutes may re-

strict or allow a local option.

Here are some examples of different statutory

spacing requirements. There is no consensus

about the level of government that should decide

whether spacing requirement should be adopted,

and no consensus on the spacing distance that

should be required:

1. No prescribed school spacing requirement.19

Virginia municipalities determine school

spacing requirements individually, but the

state provides limitations. The Virginia state

agency responsible for dispensary licenses

may deny a license if the dispensary will be

located so close to “any . . . public private or

parochial school or institution of higher

education . . . that the operation of such

place under such license will adversely affect

or interfere with the normal, orderly conduct

of the affairs of such facilities or

institutions.”20

2. A school spacing requirement that munici-

palities cannot change. New York provides

what appears to be an unalterable 500 foot

spacing requirement.21

3. Municipalities may make a spacing require-

ment more restrictive, subject to limitations.

Arizona municipalities may set their own

school spacing requirements provided that

dispensaries are at least 500 feet away from

schools,22 but “may not enact any ordinance

. . . [that] is more restrictive than a compa-

rable ordinance, regulation, or rule that ap-

plies to nonprofit medical marijuana

dispensaries.”23 Under Maine law municipali-

ties may make the school spacing require-

ment more restrictive, but cannot make it

“less than 500 feet from the property line of

a preexisting public or private school.”24

4. Municipalities may relax statutory spacing

requirements. The Massachusetts spacing

requirement is 500 feet “from the nearest

School Entrance, unless a [municipality]

adopts an ordinance or bylaw that reduces

the spacing requirement.”25 Oregon has a
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spacing requirement and requires a physical

barrier to the dispensary.26

5. The school spacing requirement is change-

able, to some extent, in either direction. Colo-

rado municipalities may “vary the distance

restrictions” for schools “or may eliminate

one or more types of schools” from the

requirement.27 California provides a 600-foot

“buffer” between dispensaries and schools,

but under Proposition 64, as codified, “the

department or local jurisdiction [may]

specif[y] a different radius.”28

III. Spacing Requirements for Land Uses

Protected by the Free Speech Clause

Spacing requirements have faced hostility. The

spacing of group homes for the disabled is a

prominent example, as it has been held invalid

under the Federal Fair Housing Act.29 This sec-

tion considers spacing requirements that have

been held to be a violation of the free speech

clause in the federal constitution. Although spac-

ing for marijuana dispensaries is social and eco-

nomic legislation that receives rational basis

judicial review,30 not the more demanding judicial

review that courts apply in free speech cases, the

free speech cases provide insight on how courts

may treat spacing from schools when it is required

for marijuana dispensaries.

A. OUTDOOR ADVERTISING

Outdoor advertising, usually through billboards

or on-premises signs, is a land use protected by

the free speech clause as a form of commercial

speech.31 The Supreme Court adopted four factors

for the review of regulations that affect com-

mercial speech in Central Hudson Gas & Electric

Corporation v. Public Serv. Commission.32 They

require an intermediate standard of judicial

review that is more demanding than rational

basis judicial review.

The third and fourth Central Hudson factors

are similar to the means/ends test required by

substantive due process. They require that the

regulation of commercial speech must directly

advance a substantial governmental interest, and

must not be more extensive than necessary to

serve that interest. In Lorillard Tobacco Company

v. Reilly,33 the U.S. Supreme Court held that a

state regulation that controlled outdoor advertis-

ing violated the third and fourth Central Hudson

factors. It prohibited on-site and off-site advertis-

ing for smokeless tobacco and cigars at any loca-

tion within a 1,000 foot radius of any public

playground area in a public park, an elementary

school or a secondary school. Its purpose was to

address the incidence of cigarette smoking and

smokeless tobacco use by children under legal age

in order to prevent access to such products by

underage consumers.34

The regulation satisfied the third Central Hud-

son factor as the state extensively reviewed stud-

ies of the advertising problem and had “ample

documentation” of the problem with underage use

of smokeless tobacco and cigars. The regulation of

advertising of smokeless tobacco and cigars in or-

der to combat tobacco product use by minors was

not based on mere speculation and conjecture.35

The Court held, however, that the regulation

did not satisfy the “critical” fourth Central Hudson

factor, which requires a reasonable fit between

the means and ends of a regulatory scheme.36 The

regulation’s broad sweep showed that the state

had not carefully calculated the costs and benefits

associated with the burden on speech that it

created. The state relied on studies by federal

agencies that supported the regulation, but the

Court held that the free speech clause required a

case specific analysis.37 In connection with zoning

restrictions, the advertising prohibition would

“prevent advertising in 87% to 91% of Boston,

Worcester, and Springfield”38 and other areas, and

would “constitute nearly a complete ban on the

communication of truthful information about

smokeless tobacco and cigars to adult

consumers.”39

The Court’s decision in Lorillard was based on

factual analysis and did not provide guidance on

when an outdoor advertising regulation would be

a complete ban. A court could nevertheless reach

the same conclusion for marijuana dispensaries
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and hold that excessive spacing requirements had

enacted a complete ban.40

B. ADULT-ORIENTED USES

Spacing is a common strategy for adult-oriented

uses. It typically separates adult uses from each

other and prohibits location near susceptible uses

like schools.41 City of Renton v. Playtime Theatres,

Inc.42 upheld the constitutionality of a zoning

ordinance that prohibited adult motion picture

theaters from locating within 1,000 feet of any

residential zone, single- or multiple-family dwell-

ing, church, park, or school. It largely relied on

an earlier Supreme Court case, where a plurality

upheld a city ordinance prohibiting an adult the-

ater within 1,000 feet of any two other “regulated

uses” or within 500 feet of any residential zone.43

The spacing limitation in City of Renton could

possibly have been content-based because it

regulated the content of adult movies, and a

content-based regulation is presumptively

unconstitutional. The Court avoided this problem

by holding that the Renton ordinance did not fit

neatly into either the “content-based” or “content-

neutral” category. It treated theaters that special-

ize in adult films differently from other kinds of

theaters, and the Court held that the ordinance

was aimed not at the content of the films shown

at “adult motion picture theatres,” but at the un-

desirable “secondary effects that such theaters

had on the surrounding community.”44 It was

“designed to prevent crime, protect the city’s retail

trade, maintain property values, and generally

‘protec[t] and preserv[e] the quality of [the city’s]

neighborhoods, commercial districts, and the

quality of urban life,’ not to suppress the expres-

sion of unpopular views.”45

Preserving the quality of urban life must be ac-

corded high respect, the Court concluded, and the

ordinance was designed to serve a substantial

governmental interest and allowed for reasonable

alternate avenues of communication.46 Renton

relied on studies done by Seattle as the basis for

its ordinance, and the city did not have to conduct

new studies or produce independent evidence if it

relied on evidence “reasonably believed to be

relevant.”47

The Court then held that the ordinance com-

plied with the free speech requirement that it had

to leave reasonable alternative avenues of com-

munication open. More than 5% of Renton’s land

area was available for adult theater sites, but the

Court did not indicate what percentage of a city’s

land area was required to avoid a violation of the

free speech clause. It did hold that sites did not

have to be commercially available.48 Courts have

generally followed City of Renton and have up-

held similar requirements,49 even when they were

a “direct response” to or were timed immediately

after the arrival of an adult use, as this would not

necessarily indicate a desire to “eradicate[e] [ ]

any erotic message.”50

The secondary effects doctrine adopted in City

of Renton provides a legitimate governmental

interest that could uphold spacing requirements

for marijuana dispensaries. The difficulty is that

reviews of studies about secondary effects found

that they were based on scant and flawed bodies

of evidence.51 They make the City of Renton deci-

sion doubtful, though one court that upheld the

spacing of adult-oriented uses rejected a critical

review of the secondary effects problem.52 Second-

ary effects can play an important role in the va-

lidity of spacing requirements for marijuana

dispensaries.

IV. Land Use Regulation as Control of

Competition

A. THE CONTROL OF COMPETITION

DOCTRINE

Courts are unanimous in holding that the

prevention of competition is not a proper purpose

in zoning,53 although the legal basis for the rule is

not clear. Court decisions holding that a zoning

regulation is invalid as a control of competition

also are usually fact-based with little substantive

discussion. The rule seems to be a requirement

that is part of substantive due process, but the

connection is not clear from the cases. Neither do

the courts apply rational basis review. The control

of competition rule is a standalone rule, and

courts interpret it much as they would interpret a

rule included in a statute.

ZONING AND PLANNING LAW REPORTJANUARY 2023 | VOLUME 46 | ISSUE 1

4 K 2023 Thomson Reuters



Spacing requirements for marijuana dispensa-

ries may violate the control of competition rule,

and product substitution can aggravate the

control of competition problem. Bunting & Lam-

mendola argue that “[t]here is a growing empiri-

cal literature . . . that suggests that cannabis

and alcohol are substitutes.”54 Their point is that

“[i]f this substitution effect holds true, then a ban

on cannabis dispensaries is anticompetitive

insofar as it limits the economic competition faced

by private businesses that benefit financially from

the consumption of alcohol, such as bars, restau-

rants, or liquor stores.”55

The control of competition rule does not apply

under an exception adopted by the California

Supreme Court in a case upholding a ban on

furniture stores outside a downtown area to pro-

hibit competition with downtown furniture

stores.56 The court held that a regulation does not

violate the control of competition rule, even if eco-

nomic competition is regulated, if its “primary

purpose” is the advancement of a legitimate pub-

lic purpose that benefits the entire municipality,

such as downtown preservation. An ordinance

that reasonably relates to the general welfare of

the municipality and is a legitimate exercise of

the municipality’s police power provides a primary

purpose.57

The primary purpose rule is an acceptable basis

for deciding when there is control of competition

if you believe that primary governmental purposes

preempt anticompetitive outcomes. If you do, then

the primary purpose rule should save a zoning

ordinance from being anticompetitive, just as sec-

ondary effects saved a spacing ordinance for an

adult-oriented use from violating the free speech

clause. The difficulty is that the “primary purpose”

rule is a vague invocation that invites rescue from

an anticompetitive outcome based on any purpose

that satisfies the police power test, though nega-

tive secondary effects should pass this test.

B. SPACING REQUIREMENTS AND THE

CONTROL OF COMPETITION

Spacing requirements test the control of compe-

tition rule. Municipalities adopt spacing require-

ments to separate a variety of businesses, includ-

ing liquor stores and automobile dealerships.

Spacing requirements for gasoline filling stations

are another example. They began early in the last

century as a response to gasoline filling stations

that were unlike their contemporary counterparts.

Spacing requirements were intended to prevent

hazardous and damaging secondary effects from

gasoline filling stations, such as noise, fire safety

and traffic hazards, and unpleasant appearance,58

although defenders of gasoline filling stations

strongly objected that secondary effects did not

exist.59 Marijuana dispensaries are claimed to pro-

duce similar secondary effects, such as increased

crime and a negative effect on surrounding prop-

erty values.60

Most courts held by the middle of the last

century that spacing requirements for gasoline

filling stations were reasonably related to the pub-

lic welfare because they mitigated fire and traffic

hazards,61 although some courts refused to find

that these hazards existed.62 The contemporary

gasoline filling station does not present these

problems, and the cases did not consider the sec-

ondary effects and control of competition issues,

but they support a rule that secondary effects sup-

port spacing. There are other examples. Courts

upheld spacing requirements for liquor store li-

censes to prevent their secondary effects.63 Courts

have also held that aesthetic effects are second-

ary effects that justify spacing limitations on gas-

oline filling stations.64

V. Marijuana Dispensary Spacing as a

Control of Competition

Spacing requirements for marijuana dispensa-

ries can create a control of competition problem.

Arizona illustrates the problem. It has a 500-foot

school distance requirement,65 limits the number

of licenses to “no more than two Marijuana

Establishments per county,”66 and gives license

priority to “early applicants.”67 This combination

of restrictions can limit competition and is similar

to the “complete ban” held unconstitutional in the

Lorillard case:

With only 15 counties, and when you chart the

locations of existing dispensaries, and cross-
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reference against the “two or fewer per county” cap

. . ., there just are not that many locations pres-

ently available or apt to be available for Marijuana

Establishment licenses after existing dispensaries

have completed their early applications.68

A spacing requirement for marijuana dispensa-

ries faced hostility from an Arizona court in Dreem

Green, Inc. v. City of Phoenix.69 A property owner

obtained a license from the state for a medical

dispensary, but could not use the license in the

zoning district where the license applied without

a variance from a spacing requirement. It created

a one mile, 5,280-foot spacing requirement be-

tween medical marijuana dispensaries, and the

property violated the requirement because it was

too close to another dispensary; it also was too

close to a residentially-zoned lot.70 Other proper-

ties in the same zoning district, but outside the

area covered by the license, could be used for a

medical dispensary because they were not affected

by the spacing requirement.

The court upheld the board of adjustment’s de-

cision to granted area variances from the spacing

requirement. It concluded that “[c]redible evi-

dence supports the Board’s implicit conclusion

that due to the Property’s location and surround-

ings, strict application of the Ordinance will

deprive the Property of privileges enjoyed by

similarly-zoned parcels in the district.”71 Dreem

was a variance case, but the interplay of the spac-

ing and licensing requirements was a factor in

the court’s decision. It disapproved a complete

ban on a dispensary in a zoning district, just as

the Supreme Court disapproved a complete ban

on outdoor advertising in Lorillard.

Absent a complete ban, marijuana dispensaries

could create secondary effects. One article argued

that marijuana’s “legal limbo . . . prevents many

[dispensaries] from obtaining banking services,”

which “greatly increases the risks to which these

businesses are exposed in that they must deal

with vast amounts of cash, thereby increasing the

risk of robbery.”72

The cash basis problem convinced a California

court that a county’s more restrictive regulations

for marijuana dispensaries than for pharmacies

did not violate equal protection.73 An ordinance

included a requirement that “[d]ispensaries shall

not be located within a 1,000 foot radius of

schools, playgrounds, parks, libraries, places of

religious worship, child care facilities, and youth

facilities.” Expert testimony submitted by the

county distinguished marijuana dispensaries from

pharmacies. It showed that most dispensaries are

cash only businesses, and that their large

amounts of cash and marijuana make them, their

employees, and qualified patients “the target of a

disproportionate amount of violent crime.” Testi-

mony also showed that marijuana dispensaries

attract loitering and marijuana smoking on or

near the premises, which negatively affects the

“quality of life” in the neighborhood.74

The problem with this decision is that a recent

survey of a number of studies of marijuana dis-

pensaries disputes the secondary effects claim.75

Here are some conclusions from the studies:

Dispensaries cause an overall reduction in crime

in neighborhoods, with no evidence of spillovers to

surrounding neighborhoods. There is no evidence

that ordinances allowing for marijuana dispensa-

ries lead to an increase in crime. There is some ev-

idence of a reduction in property crime. There is a

positive relationship between the decision to allow

cannabis-related businesses and home prices. Cit-

ies with more dispensaries are positively correlated

with higher home values. Legalization leads to an

average six percent increase in housing values.

The distance from school to the nearest medical

marijuana dispensary is not associated with ado-

lescent use of marijuana or susceptibility to use.76

The survey also found that Cannabis retailers

were not selling to minors and that their products

were not being diverted to the underage market.

As one study stated, “Our findings indicate that

policymakers should be careful in how they

regulate the presence of dispensaries, while not

jumping to the conclusion that dispensaries are

clearly crime generating hot-spots.”77

VI. Conclusion

Spacing requirements are an impromptu zon-

ing strategy. They reflect bias against targeted

businesses and fears about negative secondary

effects. Spacing for marijuana dispensaries may
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be supported by local concerns about their impact,

but studies show that they do not create negative

secondary effects. Spacing is not necessary.

Spacing has been litigated for outdoor advertis-

ing and adult-oriented uses. The Supreme Court

struck down a spacing requirement for outdoor

advertising under the free speech clause because

it was a complete ban on advertising, but upheld

a spacing requirement for adult-oriented uses

under the free speech clause because it was nec-

essary to mitigate negative secondary effects.

The legal status of spacing for marijuana dis-

pensaries is uncertain. Spacing may be invalid as

a control of competition, but the California

Supreme Court held that this rule does not apply

when the “primary purpose” of zoning is the

advancement of a legitimate governmental

purpose. Spacing for marijuana dispensaries is

valid as a legitimate governmental purpose if

courts decide that it is necessary to prevent nega-

tive secondary effects. It will fail the control of

competition rule if marijuana dispensaries do not

create negative secondary effects. If courts apply

the complete ban rule adopted in the Lorillard

case, they could invalidate spacing for marijuana

dispensaries in extreme cases as a violation of

substantive due process.

Spacing for marijuana dispensaries is a zoning

strategy that can create excessive and fatal

restrictions on business opportunity. They are an

important land use restriction that requires care-

ful evaluation. Comprehensive planning and zon-

ing must provide policies that can determine

whether spacing is necessary, and that can provide

a fair and balanced response if spacing is required.
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(2019).
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16See 3 ALASKA ADMIN. CODE § 306.010 (A).
17MASS. CODE REGS. § 500.110(3) (“Security
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NY CANBS § 77(4) (McKinney).
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§ 11362.768(b) (medical marijuana).
19R.I. GEN. LAWS ANN. § 21-28.11-16 (“ordi-
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20VA. CODE ANN.§ 4.1-222(2)(c).
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22ARIZ. ADMIN. CODE R9-17-321.
23ARIZ. REV. STAT. ANN. § 36-2857(B)(1).
24ME. REV. STAT. tit. 28-B, § 402 (dispensaries
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except that, if a municipality by ordinance or
other regulation prohibits the location of mari-
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25935 MASS. CODE REGS. § 500.110(3) (“Security
Requirements for Marijuana Establishments”) (“A
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municipalities to alter the state-prescribed school
distance requirement for medical marijuana dis-
pensaries in either direction). See also MICH. COMP.
LAWS ANN. § 333.27959(3)(c) (“The property where
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cated is not within an area zoned exclusively for
residential use and is not within 1,000 feet of a
pre-existing public or private school . . . unless a
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26See generally OR. REV. STAT. ANN. § 475B.109.
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cated within 600 feet of any day care or park and
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alsoJH2K I LLC v. Arizona Department of Health
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(Mar. 15, 2019) and as amended, (Mar. 19, 2019)
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SPEECH LAW FOR ON-PREMISE SIGNS (4th Ed. 2022),
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sites.wustl.edu/dist/a/3075/files/
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98, 166 N.E.2d 41, 45 (1960) (“The inducements
to burglary, and the problems of traffic, snow re-
moval and drainage, to which reference was made
by defendant’s witness, were not shown to be any
different with respect to filling stations than with
respect to other businesses.”); Atlantic Refining
Co. v. Township Committee of Haddon Tp., 125
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(“From the evidence it does not appear that gaso-
line service stations present such a fire hazard as
to justify their enforced separation by the distance
required in this ordinance.”).
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The Court appeared to accept the dispensary’s
argument that special circumstances prevented
use of the property for a medical marijuana
dispensary:

The property cannot be used for a medical mari-
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or the residential lot. Further, the [dispensary] and

their lessor can do nothing about the density of
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71Dreem Green Inc v. City of Phoenix, 2019 WL
1959618, at *3, ¶ 19 (Ariz. Ct. App. Div. 1 2019),
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Urban Low-income Community of Color, 108 PRE-
VENTIVE MEDICINE 8 (2018) (abstract) (“mean prop-
erty and violent crime rates within 100-foot buf-
fers of tobacco shops and alcohol outlets—but not
[medical marijuana dispensaries]—substantially
exceeded community-wide mean crime rates and
rates around grocery/convenience stores (i.e.,
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